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ASUPRA REGLEMENTARILOR APLICABILE
EXERTIZELOR JUDICIARE

ON THE REGULATIONS APPLICABLE TO JUDICAL EXPERTISE
Sorin ALAMOREANU!

Rezumat:

Articolul prezinta reglementarile aflate la baza utilizarii expertizelor criminalistice din cadrul
normelor procedural valide atdt in Dretul Penal cat si Civil.

Cuvinte cheie: expertizd criminalistica; dispozitii legale; concluzii, expert criminalist privat sau oficial.

Abstract:

The article exposes the fundamental legal provisions at the base of using forensic expertises inside
the Criminal and Civil Law Proceedings.

Key words: forensic expertise; legal provisions, conclusions; private or official Forensic expert;

Desi organele judiciare folosesc destul de frecvent “instrumentul” expertizelor
judiciare?, am remarcat de-a lungul anilor ci la nivel general existi atat in rAndul ordona-
torilor (politisti, magistrati), dar si al beneficiarilor de expertize (magistrati, avocati) o
intelegere destul de limitatd a problematicii respectivului domeniu3. Am constatat chiar ca
dupa o cariera destul de lunga unii dintre acestia nu au solicitat ori dispus decét rar, sau de
loc expertize criminalistice, adesea bizuindu-se pe rapoarte de constatare tehnico-stiintifica,
ori pe lucrari cu un nivel cel putin discutabil.

Sub aspectul prevederilor legale principale, aplicabile expertizelor criminalistice in
general, problematica expertizei este tratatd pentru procesul penal in Capitolul VII intitulat
., Expertiza si constatarea” din Titlul IV al Partii generale a Noului Cod de Procedura Penala
(NCPP) denumit ,, Probele, mijloacele de proba si procedeele probatorii”, dispozitiile
legale regasindu-se in art.172-183 CPP.

De asemenea, In materie civila sediul materiei in privinta normelor procedurale
privind expertiza le regasim in art. 330-340 CPC care constituie dreptul comun in materie,
existand legi speciale care privesc expertizele criminalistice, dar si reglementari paralele
in Codul de Procedura Civila.

in acelasi timp, am dori sa subliniem faptul ca la redactarea si legiferarea aspec-
telor tehnic-legislative ce guverneaza domeniul atat de sensibil al expertizei criminalistice
nu au fost solicitate opinii ale specialistilor, ori ale institutiilor specializate (pentru Justitie
Institutul National de Expertize Criminalistice, ori pentru sistemul Ministerului de Interne
- Institutul National de Criminalistica din cadrul I.G.P.R.).

! Conf.univ.dr.habil., Universitatea “Babes Bolyai”, Cluj Napoca, Facultatea de Drept;

2 P. Ciobanu, Importanta constatarilor tehnico-stiintifice si a expertizei criminalistice in cadrul procesului
penal, Revista ”Teorie si practica judiciard” nr.3-4/2013;

3 C. Mihes, S. Aldmoreanu, Pledoarie pentru Criminalistica. Cdteva argumente teoretice §i practice, in
vol. In honorem Valentin Mirisan — Ganduri, studii si institutii (editor coordinator Cristian Dumitru Mihes),
Ed. Universul Juridic, Bucuresti, 2020, p. 200-204;



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

Vom expune succint aceste prevederi:

Art. 172 alin. (1) — (8) NCPP priveste conditiile in care se dispune expertiza, efec-
tuarea acesteia dispunandu-se de catre organul de urmarire penald prin ordonantd motivata
(subl. ns. S. A.) la cerere sau din oficiu. In cursul judecatii expertiza criminalisticd se va
dispune de catre instanta de judecata prin incheiere motivata. Opindm cé aceasta prevedere
este valida in mod implicit si expertizelor, criminalistice in general si grafice in special,
solicitate in cauzele civile. Daca urmarirea penald trebuie efectuatd in mod obligatoriu de
citre procuror, doar acesta poate dispune efectuarea unei expertize in cauzi’, atributia
neputand fi delegata organului de cercetare penala.

Cu referire expresd la expertiza criminalisticd a scrisului numitd si expertiza
grafoscopicd, sau expertiza graficd, potrivit alin. (4) din cadrul aceluiasi articol,aratd ca:
., Expertiza poate fi efectuata de experti oficiali din laboratoare sau institutii de speciali-
tate, ori de experti independenti autorizati din tara sau din straindtate, in conditiile legii.”

Credem ca acest aspect necesita unele discutii de principiu, intrucat in practica s-a
ridicat problema daca in cauzele penale, unde de regula sunt dispuse expertize criminalis-
tice institutiilor de specialitate ale Ministerului Justitiei si respectiv ale M.A.L,, nu ar fi
eligibili pentru desemnare ca executanti ai expertizei propriu-zise si expertii cu activitate
privatd, numiti si ,,experti parte”.

Ab initio, dorim sd exprimam opinia la care achiesam: organele judiciare, fie ele
civile sau penale, sunt in principiu suverane in a desemna expertii. Pe de altd parte,
continutul legii nu este atdt de” intunecat” in acest sens. Astfel, sub conditia indeplinii
unor cerinte de fond si forma: dotare minimald si competenta materiald corespunzatoare
indeplinirii sarcinilor examindrii stiintifice’, ale cdrei rezultate sd fie repetabile si in alte
institutii similare, nu vedem un impediment in nominalizarea ca efector al lucrarii ( adica
al expertizei criminalistice) pentru un expert privat fata de unul dintr-o institutie oficiala,
indiferent de natura cauzei ce impune expertiza:civila, penald, administrativa, comer-
ciala, etc. .

Institutiile de specialitate pot fi publice sau private dupd cum se aratd in art.1 alin. (2)
din O.G. nr.2/2000 privind organizarea activitdtii de expertiza tehnicd judiciara si
extrajudiciara: ,, Este expert tehnic judiciar orice persoana fizica ce dobdndeste aceasta
calitate in conditiile prezentei ordonante i este inscrisa in tabelul nominal cuprinzand
expertii tehnici judiciari, intocmit, pe specialitati si pe judete, respectiv pe municipiul
Bucuresti. Expertul tehnic judiciar este expert oficial si poate fi numit de organele de
urmarire penald, de instantele judecatoresti sau de alte organe cu atributii jurisdictio-
nale pentru efectuarea de expertize tehnice judiciare.”

Conditiile pentru dobandirea calitatii de expert criminalist autorizat pentru speciali-
tatile de expertiza criminalistica le regasim in art.4 din O.G. nr.75/2000 privind organizarea
activitatii de expertiza criminalistica.

In Codul de procedura civila dispozitiile referitoare la admisibilitatea expertizei,
pot fi regasite 1n art.330 NCPC alin.(1) care stipuleaza ca atunci cand ,,pentru lamurirea
unor imprejurdri de fapt, instanta considerd necesar sd cunoascd pdrerea unor specia-
listi, va numi, la cererea partilor ori din oficiu, unul sau trei experti”, stabilind obiectivele

4 P. Ciobanu, Principiile investigatiei criminalistice in raport cu noua legislatie procesual penald, publicat in
Revista Universul Juridic nr.3/2017.
5 Idem.
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asupra cirora trebuie si se pronunte si termenul in care se efectueazi expertiza®. Este de
precizat in acest context ca daca art. 330 alin.(1) NCPC face referire initial la ,,specialisti”
atunci cand reglementeaza incuviintarea expertizei, in textele ce urmeaza, referirea se face
la ,,experti autorizati” sau ,,experti”.

Pe langa folosirea oarecum aleatorie si insuficient de clard a unor termeni, preve-
derea legald respectivd mai pacatuieste in opinia noastrd si prin referirea la numirea la
cererea partilor ori din oficiu ,, a unul sau 3 experti”. Credem ca pe de o parte prevederea
nu se co-ordoneaza logic si legislativ cu teza intéi din Art. 172 alin. alin (4) care specifica
faptul cé expertizele pot fi efectuate de experti oficiali din laboratoare sau institutii de
specialitate, ,, ori de experti independenti autorizafi din tara sau din strdaindtate (subl. ns.
S. 4)” in conditiile In care aga cum am aratat anterior, in cadrul institutiilor/laboratoarelor
specializate numirea expertilor se face dupa anumite criterii (competenta materiald indivi-
duald, complexitate, grad de incarcare cu lucrari) de catre seful laboratorului.

In cazul in care partile solicitd participarea unui ,.expert-parte” la efectuarea exper-
tizei in temeiul art.172 alin. (8) si art.173(4) NCPP organul de urmaérire penald sau instanta
il va desemna pe acel expert cu conditia ca acesta sa fie independent, autorizat si sd nu se
afle in situatie de incompatibilitate.

De asemenea, regasim si n Codul de procedura civila expertii desemnati de parti,
insd 1n acest caz acestia au calitatea de consilieri ai partilor. Mai exact, potrivit art. 330
alin. (5) NCPC, la efectuarea expertizei ,,pot participa experti alesi de parti si incuviintati
de instantd, avand calitatea de consilieri ai partilor, daca prin lege nu se dispune altfel.
In acest caz, ei pot sa dea relatii, sa formuleze intrebari si observatii si, daca este cazul,
sd intocmeasca un raport separat cu privire la obiectivele expertizei.”

Art.173 NCPP si art. 331 NCPC intitulat ,, Numirea expertului” in ambele coduri,
alin. (3) al art.173 din Codul de procedura penala, face referire la desemnarea unuia sau
mai multor experti din cadrul institutiilor/laboratoarelor de specialitate, aceasta dispozitie
trebuind coroboratd cu art.1 alin.(1) din O.G. 75/2000 in ceea ce priveste expertizele cri-
minalistice. Aceastd dispozitiei o regasim si 1n art.330 alin. (2) ,,cdnd este necesar, instanta
va solicita efectuarea expertizei unui laborator sau unui institut de specialitate.

Avem aici de a face astfel cu o intelegere (abordare) contradictoriald a expertizei
criminalistice, conformi cu principiul egalititii armelor 7. Dacd procesul se desfisoard prin
avantajarea uneia dintre partile participante in raport cu cealalta parte, dreptul pus in dis-
cutie 1n cadrul litigiului este prejudiciat, un proces inechitabil conducand chiar la negarea
dreptului. Dreptul la un proces echitabil trebuie sa se regdseasca pe toatd durata derularii
procesului penal, inclusiv in cursul urmaririi penale, ca o suma de garantii procedurale acor-
date persoanelor implicate, fie in calitate de invinuit sau inculpat, fie de parte vatamata,
parte civila sau responsabila civilmente.

Conventia Europeana pentru Drepturile Omului, impune in materie civild, cat si in
materie penald, obligatia statelor semnatare sa asigure justitiabililor beneficiul respectarii
cerintelor unui proces echitabil, rezultat din regula generala a preeminentei dreptului.

6 P. Ciobanu, Importanta constatdrilor tehnico-stiintifice si a expertizei criminalistice in cadrul procesului
penal, in volumul conferintei “Valorificarea urmelor si mijloacelor materiale de proba prin expertize cri-
minalistice”, 23-24 octombrie 2013, Bucuresti.

7V. Pasca, Principiul egalitatii armelor in procesul penal romam- O realitate sau fictiune?, Revista Uni-
versul Juridic- nr.5 mai 2020;
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Articolul 6 al documentului prezintd detaliat imperativele inerente acestei notiuni
in cazul proceselor privind Invinuirile In materie penald. Un accent aparte se pune pe ne-
cesitatea de a fi asiguratd egalitatea de arme (subl. ns.) intre acuzare si aparare prin ra-
portarea la intregul ansamblu al etapelor procedurale.

Pentru contenciosul civil, jurisprudenta subliniaza regula egalitatii de mijloace in
sensul existentei unui just echilibru intre parti, unde se retine in sarcina statului obligatia
de a oferi fiecareia dintre parti posibilitatea rezonabild de a-si sustine cauza — inclusiv
prin probele de care se prevaleazd — in conditii care sa nu o plaseze intr-o situatie net deza-
vantajoasa raportat la cea a adversarului sau.

Conventia insd nu contine prevederi exprimate ne-mijlocit cu privire la proble-
matica expertizelor. Prin urmare, problema care se ridica consta in stabilirea rolului ce
trebuie atribuit expertilor in cadrul procedurii, raportat la obligatiile care incumba statului
in asigurarea unui proces echitabil. Totusi, Curtea a examinat §i aspectul legat de faptul
daca expertii pot fi asimilati martorilor la care face referire, in materie penala (art. 6 § 3
lit. d) care consacrd dreptul de a interoga, sau de a determina interogarea martorilor
acuzarii si de a obtine convocarea si interogarea martorilor apararii in aceleasi conditii ca
si martorii acuzirii®. Ea a fost interpretati in sensul impunerii unei depline egalititi a
armelor, dar in baza ei revine instantelor nationale sarcina de a aprecia asupra pertinentei
domina spiritul articolului 6. Prin interpretare literald, Curtea a apreciat ca textul mentionat
vizeaza doar martorii §i nu expertii (subl ns. SA) examinand si posibilitatea unei even-
tuale includeri a expertului in sfera mai larga a notiunii de ,,proces echitabil” care ,,acopera
situatia expertului atat in cadrul unei proceduri penale, cét si in cadrul unei proceduri civile”.

In materia probelor, s-a precizat cd admisibilitatea acestora este supusa in primul
rand regulilor dreptului intern, fiind de competenta instantelor nationale sa aprecieze asupra
elementelor care rezultd din acestea. Sarcina Curtii consta astfel in a analiza daca procedura
in ansamblu a pastrat un caracter echitabil., incluzdnd deci si modul de prezentare a mij-
loacelor de proba.

Credem ca respectarea principiului contradictorialitatii apare ca fundament al unei
juste desfasurari in procedurile judiciare. Ca urmare, partile unui proces au dreptul de a
lua cunostintd de orice proba supusa judecatorului in vederea influentarii deciziei sale si
de a dezbate asupra acesteia. Rezultd astfel ca mijloacele de proba trebuie administrate, in
mod obisnuit, in sedinta publica, in vederea unei dezbateri contradictorii, desi acest lucru se
dovedeste a nu fi intotdeauna posibil, in special in materie penald. Astfel, partea interesata
trebuie sa fi beneficiat de posibilitatea adecvata si suficientd de a contesta/discuta/combate
respectivul mijloc de proba, la momentul prezentarii sale, sau la un moment ulterior.

De aceea, chiar daca exigentele de drept privitoare la o procedurd contradictorie
sunt aceleasi, atat in materie civild, cat si in materie penald, regulile aplicabile contencio-
sului civil sunt mai suple decat cele aplicabile in materie penald. In ceea ce priveste
respectarea ,,principiului contradictorialitatii” in cadrul administrarii probelor si, in special,
referitor la garantiile procedurale fata de implicatiile efectudrii unei expertize, CEDO a
precizat ca acestea privesc in primul rand instanta investitd cu pronuntarea hotarérii.

8 De aici deriva si alte probleme semnalate in legiturd cu audierea expertilor, potrivit regulilor aplicabile mar-
torilor. In acest sens, C. Mihes, Despre martor in procesul penal, in vol. Probleme de drept aparute in legis-
latia, doctrina si jurisprudenta penald ulterior reformei legislative din 2014 (editori coordonatori E. Gh. Crisan,
H. Kadar), Ed. C.H.Beck, Bucuresti, 2019, p. 10 —24;

10



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

Prin urmare, nu se poate aprecia ca un principiu general si abstract regula potrivit
careia, atunci cand un expert a fost numit de o instanta, partile trebuie s aiba, in toate
cazurile, posibilitatea de a asista la discutiile conduse de acesta sau de a le fi comunicate
probele pe care acesta le-a luat in considerare. Am observat ca transgresand unele dispozitii
de la alte categorii de expertize (in special topografice, dar si dactiloscopice) la materia
expertizelor criminalistice grafice, unele instante cer institutiilor de expertiza sa indepli-
neascd atribute ale altor organe judiciare, cum ar fi: prelevare de probe comparative,
convocarea partilor pentru a discuta obiectivele, pentru participare/asistare la activitatile
expertului, pentru aprecierea validititii materialului supus examinrii etc.)’.

Art.174 NCPP si art.332 NCPC fac referire la incompatibilitatea expertului, incat
in cazul art. 332 NCPC se refera la recuzarea expertului de catre parti, iar alin. (1) al aceluiasi
articol 1i asimileaza pe experti cu judecatorii, doar in privinta motivelor de recuzare, in
timp de art. 174 din Codul de procedura penald se raporteaza la art.64 NCPP, la cazurile
de incompatibilitate ale judecatorului, referindu-se atat la abtinere cat si la recuzare.
Important de precizat este faptul ca potrivit alin. (3) ,, Nu poate fi desemnata ca expert
recomandat de parti in aceeasi cauzd o persoand care functioneazd in cadrul aceleiasi
institutii medico-legale, institut sau laborator de specialitate cu expertul desemnat de
conducerea institutiei respective la solicitarea organului judiciar. - (ex: INEC, INML).

Art. 176 NCPP si art. 333 NCPC se refera la inlocuirea expertului, in conditiile in
care acesta refuza primirea sau intarzie depunerea expertizei in mod nejustificat, nu se pre-
zinta la solicitarea instantei, etc., putdndu-se aduce cu mandat de aducere (art. 333 NCPC), iar
in cazul art. 176 NCPP atunci cand expertul nu finalizeaza in termen un raport de
expertiza, intarzie sau refuza nejustificat efectuarea acesteia. Aceste dispozitii ale legii
sunt consonante cu ,,rolul de ordonator si gestionar al examinarii de specialitate” pe care
il au organele judiciare in mai toate sistemele de drept'’.

Art. 179 NCPP se refera la ,, Audierea expertului”, iar art.334 NCPC la ,, Asculta-
rea expertului”’- desi audierea expertului este asemanata cu audierea martorului, in sensul
ca expertul poate fi audiat potrivit dispozitiilor privitoare la audierea martorilor [alin. (3)]
atunci cand organul judiciar apreciaza cd sunt necesare lamuriri ale constatarilor sau
concluziilor acestuia, martorii si expertii joaca un rol total diferit in cadrul procedurilor si
au totodatd un statut distinct''; alin. (2) al art.179 NCPP prevede ci , Dacd expertiza a
fost efectuatd de o institutie medico-legald, institut sau laborator de specialitate, insti-
tutia va desemna un expert, dintre persoanele care au participat la efectuarea expertizei,
ce urmeazd a fi audiat de cdtre organul de urmadrire penald sau de instantd.” In acelasi
sens, art.334 NCPC care expune dispozitiile privitoare la ascultarea expertului, face
referire tot la dispozitiile privind luarea declaratiei de martori in ce priveste modalitatea
de consemnare a raspunsurilor'? pe care expertul le formuleaza la intrebirile ce alcituiesc
obiectivele expertizei — ascultare vs. audiere — situatia fiind in opinia noastra un produs de
tehnica legislativa deficitara, exprimand lipsa de unitate si coerentd pentru reglementarea
problemei. In alte legislatii spre exemplu, expertul este considerat ca un ,,martor tehnic”
avand insa un statut aparte de cel al martorilor propriu-zisi. Astfel, legislatia SUA impune
totdeauna audierea expertilor in instantd (cross - examining) raportul de expertiza avand

° P. Ciobanu ,op.cit, 2013;

10M. Szostak, R. Ciesla — O systemie badan piszma w prawie polskim — (Nepublicat) lucrare sustinutd la
Conferinta Universitatea din Oradea: ”Scoli de expertiza grafica si grafologica”, Oradea, aprilie 2018

I Aceastd suprapunere poate genera dificultiti in audierea unor experti -

12 C. Mihes, Tactica ascultirii martorului, Ed. ”Lumina Lex”, Bucuresti, 2008, p. 185 - 194
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uneori forma unui act de o singura pagina ce contine datele expertului (Credentials: vechime,
activitate, specializari), datele cauzei si concluzia. Legislatia italiana prevede pe langa exper-
tiza in forma scrisa (uneori peste 100 de pagini) si audierea necesara a expertilor.

Art. 178 NCPP si art. 336 NCPC reglementeaza ,, Raportul de expertiza” , art. 180
NCPP si art. 337 NCPC — in primul caz (art.180 NCPP) este vorba despre ,, Suplimentul
de expertiza” atunci cand expertiza nu este completd, iar aceastd deficienta nu poate fi
suplinita prin audierea expertului, iar in al doilea caz (art.337 NCPC) este vorba despre
., Lamurirea sau completarea raportului” atunci cand exista aspecte nelamurite in raport
cu obiectivele expertizei sau cand existd contradictii Intre opiniile expertilor. Pe de alta
parte, cand vorbim despre completare- ne referim la obiective noi — in aceasta situatie,
institutia este sinonima cu suplimentul de expertiza.

Art. 181 NCPP prevede ,, Efectuarea unei noi expertize” — potrivit alin.(1) atunci
cand ,,concluziile raportului de expertiza sunt neclare sau contradictorii ori intre
continutul si concluziile raportului de expertiza exista contradictii, iar aceste deficiente
nu pot fi inldturate prin audierea expertului.” In situatia aceasta este de precizat ci noua
expertizd va avea aceleasi obiective si va fi efectuatd dupd aceeasi procedurd precum a
fost efectuata expertiza anterioara.

Consideram ca nu toate aspectele vor putea fi clarificate prin audierea expertului.
Constatam chiar din practica o utilizare la limita abuzului de drept, cdnd sub pretextul
,clarificdrii unor elemente din raport” expertii sunt convocati si audiati asupra unor
elemente ce nu au fost anterior vizate. De exemplu, in cazul unor semnéturi contestate pe
multiple documente discutia este mutata de la aspectele grafice propriu-zise la cele legate
de natura materialelor de scriere, suportul material, ori chiar existenta discernamantului la
momentul semnarii. Pe langa faptul c&, cel putin in practica din tara noastra, expertii grafici
nu au competenta de apreciere a aspectelor privind discerndmantul, evaluarea acestui
aspect presupune examindri si concluzii medico-legale.

In scopul efectuirii expertizei grafice in cauzele penale, avem art. 184 NCPP
denumit ,, Prezentarea scriptelor de comparatie” — care prevede ca in aceastd situatie
scriptele de comparatie (vizate de catre organul judiciar) se trimit laboratorului de expertiza
criminalistica, urmand a se efectua expertiza, iar mai apoi, expertul caruia i s-a repartizat
cauza va intocmi un raport de expertiza.

Problema pare simpla, in realitate insd continutul, natura si valoarea materialului de
comparatie pot fi determinante pentru validitatea rezultatelor expertizei si In consecinta a
concluziilor expertului. Prevederile procesuale acorda organului judiciar prerogativele de
evaluare si discutare a materialelor comparative prin punere in discutia partilor. Alaturi de
acestea, un rol semnificativ revine (pentru cazul desemnarii lor) si expertilor desemnati de
parti care pot si trebuie sd consilieze asupra materialelor de comparatie. Dorim sa
precizam ca din pacate, practica instantelor este ne-omogena asupra modului in care sunt
numiti si utilizati expertii privati in cadrul cauzelor. Astfel, in unele cazuri instantele folo-
sesc direct expertii desemnati de parti pentru realizarea expertizei, ca si cum ar fi experti
ai unui laborator official, pozitie pe care o consideram corectd procedural, dar semnalam
lipsa unie reglementari minimale a cerintelor de dotare materiala. Alte situatii sunt cele in
care instantele, ori organele judiciare numesc pentru realizarea expertizei prorpiu-zise numai
experti ai unor institutii oficiale. Acest mod de solutionare este preponderant in cauzele
penale, dar aici credem ca apare ca necesara armonizare reglementarilor din Codul Proce-
dural Civil cu cele din cel Procesual Penal.
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THE 'FAVOR DEFENSIONIS’ PRINCIPLE IN DOMESTIC
LAW AND EUROPEAN LAW

Elek BALAZS!

Abstract

The principle of favor defensionis (benefit of protection) nowadays basically expresses that the
procedural law seeks to eliminate, alleviate and somewhat compensate the disadvantage of the
accused by certain sub-provisions.

The conceptual element of a fair trial is the principle of equality of arms, which serves the purpose of
providing equal opportunities and opportunities for prosecution and defense in the course of criminal
proceedings. However, the defense is clearly at a disadvantage and it is therefore necessary for the
person responsible for the predominance of state power to have adequate means to debate the charge.

Key words: criminal procedure, favor defensionis principle

The meaning of the principle of favor defensionis

The principle of the favor defensionis is based in part on the legislature's recognition
that the accused and the defense are cumulatively at a disadvantage and should therefore
be provided with as many favorable legal solutions as possible at all stages of the criminal
proceedings. >

On the other hand, it is important for law enforcers to interpret the law in favor of
protection in the spirit of the principle, even in the case of equality of arms, in cases of doubt.

According to some definitions, this principle expresses that, if the evidence or
arguments in favor of and against the charge are equal, any dispute as to form, substance
law or facts must be decided in favor of the defense. In case of doubt as to the interpretation
of the law, the decision must be made in favor of the defense and the accused. If the law
can be interpreted in several ways, it cannot be interpreted to the detriment of the accused.

The principle of favor defensionis is therefore binding on the judge when interpreting
the law and establishing guilt, in so far as all disputes are to be decided in favor of the
accused.’

The power of defense must be extended whenever the law does not provide for a
well-understood interest of the accused. * The opposite view is the in favor of accusation. >

Favor defensionis is, in fact, a set of principles that provides the means to enforce
the requirement of a fair trial. The instruments in this set of principles take two forms in
the criminal justice system. On the one hand, there are explicit principles that permeate
the whole process in the spirit of favor defensionis. Examples include: presumption of

! Head of Criminal Procedural Department, Debrecen University Faculty of law

2 Toré Blanka — Hager Tamas: A fellebbezés elintézése a harmadfokd biintetdeljarasban. Debreceni Jogi
Miihely, 2013. évi 3. p. 120-137.

3 Dombévary Géza: A magyar bonjuge. Biintetdjogi és biinperrendi tanulmany. Magyar Jogaszegylet 1910.
december 10-iki teljes iilés eldadasa. Magyar Jogaszegyleti értekezések. Ed. Meszlény Artur, 1911. Budapest,
Pfeifer Ferdinand Nemzeti Konyvkereskedés, p. 139

4 Ifjabb Dombévari Schulhof. Géza eldadésa, p. 174-175

5 Ifjabb Dombovari Schulhof. Géza eléadasa, p. 182
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innocence, principle of in dubio pro reo, principle of (mandatory) protection, burden of
proof, prohibition of self-incrimination.

On the other hand, we may encounter independent legal institutions and procedural
stages, the application of which is based on the enforcement of the favor defensionis.
Such as the right of last word, the order of the hearings, the prohibition of aggravation,
the possibility of partial relief, the principle of full revision atthe appeal court. °

The right of the accused to the last word is one of the best-known examples of the
appearance of the principle. We can even cite similar examples from Roman law, as the
defenders of antiquity had the right granted to the accuser that the indictment could last
two hours and the defense that could last three hours. The defendant is still entitled to
have the final say before the final decision is taken.” The defendant has this right to make
this statement before the final decision and after the dialogues, speeches and rejoinders.

The reference to favor defensionis as a human right is also present in the
international literature. ,,The court seeks to find a relative, not an absolute, truth. This
relativity depends not only on the shortcomings in our collective experiences and limited
resources, but also on the fact that we now allow humanistic values to play an important
role. This can be seen in the procedural expressions such as favor defensionis: the suspect’s
rights must not be violated in any way, the suspect shall be considered innocent until the
reverse has been proved, he has the right to a defence, he also has the right to remain silent,
he does not need to examine, explain or prove anything, etc. These human rights of the
defendant constitute the atmosphere in which the allegation of a crime shall be tried.”®

Paul Angyal already mentions in the field of legal remedies that modern procedural
law increasingly organizes legal proceedings in such a way that, in addition to the general
procedural principles (publicity, oral, directness, concentration), client equality, substantive
truth and favor defensionis prevail as much as possible. ’

An example from the Anglo-Saxon legal culture is the rule in England that a jury's
acquittal cannot be reviewed at all. In the event of a serious breach of procedure by the
court of first instance, an acquittal must be handed down at second instance. This is based
on the idea that the accused cannot be expected to take another case. '°

Interpretation of the incorrectly reported remedies

With the entry into force of the new Hungarian Criminal Procedure Act, the remedy
must indicate exactly what it is complaining about. Due to the change in the system of
legal remedies, the law obliges the court to inform the appellants that the announced
statement of legal remedies, which may not be extended later, may also apply only against
certain provisions or parts of the judgment. An appeal of this nature entails a limited

® Toéré Blanka: A favor defensionis fogalma, az elv megjelenése a birdi dontésekben. In: P. Szabd Béla —
Szemesi Sandor (szerk.): Profectus in Litteris V. El6adasok a 10. debreceni allam- és jogtudomanyi
doktorandusz konferencian 2013. junius 7. Debreceni Egyetem Allam- és Jogtudomanyi Doktori Iskola,
Debrecen, 2013. (ISSN 2062-1469) p. 349-354.

7 Ifjabb Dombovéri Schulhof Géza eléadasa p.139

8 Christian Diesen: Beyond Reasonable Doubt. Standard of Proof and Evaluation of Evidence in Criminal
Cases. Stockholm Institute for Scandinavian Law 1957-2009. p. 169-180

° Angyal Pal: A magyar biintet6eljarasjog tankonyve. II. kotet, Budapest, Athenaeum Kiadasa, 1917. p. 163

10 Fantoly Zsanett: A biintetd targyaléasi rendszerek sajatossagai és a biintetdeljaras hatékonysaga. hvgorac
Lap- és Konyvkiadé Kft. Budapest, 2012. p. 175-177.
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review, in line with the disputed ones. However, there may be a relatively large number
of procedural situations where the statement of the person entitled to appeal is not clear or
is not reported in accordance with the law. After the announcement of the final decision,
the single judge or the chairman of the council is also obliged to provide information on
the reason, content, direction of the appeal and, in the case of a limited appeal, the related
limited review. however, the rule in favor of the accused is that if the decision is made at
first instance.'" The case-law similar to this is the case-law, which considers an appeal
filed in favor of the accused to be a statement of appeal made by the accused with doubtful
content at the time of promulgation or referring to his or her own state, indicating a state
of despair. However, it does not follow that the resignation of the private prosecutor
during the reasoning of the judgment should be regarded as an exercise of the right of
appeal. The same outraged conduct of the private accuser cannot be regarded as a regular
appeal. The court thus found that the court of first instance erred in considering the appeal
of the private prosecutor's departure during the reasoning of the judgment and then, by
comparison, not having the right to appeal by training. In the case of a private prosecutor,
it is clearly essential that his appeal not only gives rise to an appeal but also, in contrast to
the prohibition on aggravation, determine the jurisdiction of the appellate court. The
accuser expected to have an express statement of appeal, the content of which cannot be
presumed by a court. In connection with the described decision, a decision in principle
was made stating that the departure of the private prosecutor at the time of pronouncement
of the judgment, even before the appeal is lodged, shall not be considered as an appeal
against the accused. '?

Finding different facts in a Court of appeal

Deciding on the questionability of the facts and findings of fact established by the
court of first instance from the evidence examined on the basis of the principle of
impartiality is an old-fashioned dispute and is closely related to the court's fact-finding
activity.

The European Court of Human Rights accepts, as a general rule, the facts established
by national courts. this item is not alien to national redress systems either, as higher courts
are usually obliged to respect the facts established by lower courts enjoying the principle
of impartiality. The discretion of the lower courts would be meaningless if the decision as
to the creditworthiness of the evidence was set aside by the appellate court. This could
only take place if the Appeal Court could also take evidence, which is generally limited
by procedural law. By the concept of the right of appeal, it requires that the procedure of
lower and higher courts, and the scope of the issues they examine should be different. If
the jurisdiction of the forum at first and second instance were the same, a new remedy
against the decision of the court of appeal would have to be provided for the right to
appeal, at least if the new decision differs from the judgment at first instance. All this
could also result in a final decision never being made."

Act XC of 2017 on Criminal Procedure law extended the possibility of establishing
a different fact to the detriment of the accused. However, the finding of a different fact is

' Hungarian Criminal Procedure Act 584.§ (4) paragraph
12 Court Decision EBH2012.B.8.
13 Bard Kaéroly: Igazsag, igazsdgossag és tisztességes eljaras. Fundamentum, 2004/1., p. 44-50
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limited to the fact that the appellate court may assess the evidence differently from the
appellate court only in relation to the facts on which it took evidence, unless the defendant
is acquitted or terminated the proceedings.'® It can be seen that it retained the rule of
favor defensionis by not allowing a different assessment of the evidence without taking
new evidence only if it led to the acquittal of the accused or the termination of the
proceedings. In relation to the evidence taken at second instance, the only limit left to
establish the guilt of the acquitted accused is that this can only be done as a result of the
evidence is requested by the prosecution. As a result of ex officio evidence, the court does
not have this option. This rule is for the protection of the accused is consistent with the
lack of the court's ex officio burden of proof.

Termination (breaking) of legal force for a so-called related reason

The termination of legal force for a related reason in connection with an ordinary
appeal allows the change of the final judgement in favor of the non-appellant. The so-
called termination of legal force for a related reason is possible if the appellate court acquits
the accused concerned by the appeal or mitigates his or her unlawful sentence. '’

This statutory power of ex officio review and decision of the court of second
instance is counterbalanced by the fact that it can be exercised only for the benefit of the
accused not affected by the appeal. The decision may be taken ex officio for reasons
exhaustively established by law.'® The court of second instance must examine whether
one of the same decisions is also in favor of the accused (convicted) persons not affected
by the appeal. The court of second instance then makes the same decision on the non-
appellant defendant.'” There is a twofold condition for an appeal at second instance to be
extended to a defendant not covered by the appeal. One is that only one of the decisions
entered in the appellant should be in favor of the appellant or the other defendants. The
other is that not only the decision itself but also the reason, and therefore the legal basis,
must be the same for all defendants. for this reason, In the legal literature this rule was
named as termination of legal force for a related reason. It follows from the wording of
the same law that if, for example, the reason for the acquittal of the accused who is the
subject of the appeal is the absence of a criminal offense, it must be the same for the
accused who is not the subject of the appeal. An override that may be extended to the
accused not subject to appeal is also possible if the sentence is reduced. The application
of the rule which may be included in the favour defensionis is also conditional on the fact
that it is a common crime identical to that of the accused concerned by the appeal.

A further condition is that, as a result of the overruling, the court of second instance
should judge the act of the accused concerned by appeal more leniently by the correct
application of the substantive legislation, and that the sentence of that accused be found to
be unlawfully severe in view of the change in the classification, which is simultaneously
reduced by the court of second instance. The override may be extended to the accused not
affected by the appeal only if the change in the legal classification makes the sentence
against him unlawfully serious and therefore has to be reduced.

14 Criminal Procedure Act 593. § (2) paragraph

15 Criminal Procedure Act 590. § (10) (11) paragraph

16 Elek Baldzs: A jogerd a biintetSeljarasban. DEAJK, Debrecen, 2012, p. 243-251

17 Polt Péter: Kommentdr a biintetdeljarasi torvényhez. Wolters Kluwer Hungary, Budapest, 2018. ,,Az dsszefliggd
okbol torténd jogerdfeloldas” fejezetszerzd: Elek Balazs p. 1227-1229
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Final thoughts

In criminal cases, the officiality rule means the obligation to act ex officio. Narrowed
it down in several ways in the Hungarian Criminal Procedure the court is not obliged to
provide evidence in the absence of a motion of the parties. The framework of the evidentiary
activity in court is primarily determined by the motions of the parties. However, the judge
must ensure that the principle of favor defensionis prevails. The judge is obliged to take
care of the rights of the accused against the predominance of power of the state. The
principle of favor defensionis also gives the defense additional rights over the principle of
equality of arms. The favor defensionis principle is an approach on the part of the judge.
It also expresses the principle that the judge must look at the accused with a different
perspective than the accuser.
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THE REVALUATION OF THE VICTIM AND ITS IMPACT
ON THE FRAGILE BALANCE OF THE CRIMINAL
JUSTICE SYSTEM

Valentina BONINI!

Abstract

Contemporary Constitutions, as well as Human Rights Treaties, contain several provisions
establishing principles relating to the criminal system. Most of these provisions have regard to the
Jjudicial authorities and the accused. In this sense, it can be said that our criminal justice systems are
accused-centered. Our Constitutions, on the contrary, do not contain provisions expressly dedicated
to the victims of crime. Nonetheless, in the last decades, several international documents from the EU
and the Council of Europe have set down rules regarding assistance, protection, and procedural
rights of the victim.

Does this legislative trend contrast with the constitutional structure of the criminal trial, which places
the accused’s guarantees in the foreground? The paper intends to analyze the role of the victim in the
European Directive 2012/29/EU, pointing out the broad angle on the victim’s needs, which cannot be
answered only by prosecution and punishment, rather stressing the importance of support services
and restorative justice.

Keywords: Criminal Justice, Victim, Procedural Rights

1. Introduction

After centuries of continuous sidelining of victims of crime, the criminal justice
systems have more recently turned a page, giving increasing attention to those who have
been harmed by an offence both in the substantive and the procedural perspective,
considering the effect of crime on victims and recognizing them a new active role within
the criminal procedure.

On the one hand, the legal landscape, both on a national and supranational level, is
getting richer of documents regarding victims’ rights and their role in the criminal
proceedings, as a part of a worldwide trend interesting also the adversarial systems, which
traditionally recognized narrow spaces to victims’ rights.”

On the other hand, the issue is not expressly considered in most of the contemporary
Constitutions and Human Rights Treaties, despite the several provisions dealing with
criminal justice, which are mainly referred to the due process of law and the defendant’s
rights and guarantees.

In this framework, it does not seem redundant to question the impact that the
renewed role of the victim has on the traditional models of criminal justice, and whether
this might affect the constitutional features of the fair trial.

! Associate Professor of Criminal procedure, University of Pisa, valentina.bonini@unipi.it

2 See A. Bottoms and J. V. Roberts, Hearing the Victim. Adversarial justice, crime victims and the State,
Routledge 2010; T. Kirchengast, Victim Lawyers, Victim Advocates, and the Adversarial Criminal Trial,
in New Criminal Law Review 2013, pp. 568-594; A. N. Young, Crime Victims and Constitutional Rights,
in Criminal Law Quart. 49, 2004, p. 432; W. T. Pizzi, Victims’ Rights: Rethinking Our “Adversary System”,
in Utah Law Review, 1999, p. 349-368.
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In the European context, special attention must be paid to the Directive 2012/29/EU,
which, in its tenth anniversary, is worth analyzing in its impact on the defendant’s
guarantees and, by a wider angle, on the balance inside the criminal trial.

2. Criminal Justice and Victims of Crime: Changing Horizon

Since the birth of modern trial, criminal justice systems reserved neither space nor
voice to victims, as crime has been defined as a public and social matter, becoming a
two-sided contest between the State and the accused;® in this context, the threat of a
punishment provided by the judicial authorities had required the construction of an
accused-centered system.

In a continuous tension toward the balance between the extraordinary power of the
public authority and the rights of the defendant, the history of criminal justice has
sidelined the interest of other parties, such as the victims of crime, whose involvement
has been considered potentially dangerous for procedural fairness and due process of
law.* In this framework of marginalization, both in the laws and in the courtrooms,
criminal proceedings did not host victims unless they were useful to the public purpose
through their testimony.’

Since the vengeful reaction of the victim was dutifully overcome, the management
of punishment is administered by the State, which, while operating in compliance with
legality, makes use of a set of tools capable of attacking and undermining the fundamental
rights of the accused: the historical evolution of the criminal justice system has made as
irrelevant to regulate the victim’s role as necessary to limit public powers, in order to put
balance in the state-versus-accused contention. But it cannot be said that violence abandoned
the public reaction to crime: as Antoine Garapon observed,® the criminal trial is a place of
domestication of violence through the ritual since the procedural law tames violence by
regulating principles, conditions, and methods of punitive power.

Looking from a different angle to the structure of the criminal justice contest, the
accused-centered structure is coherent with the personalistic choice of the modern
constitutions, worried as they are to preserve the fundamental rights from undue compressions
coming from the State.

Hence, contemporary constitutions, as well as human rights treaties, contain several
provisions dedicated to the guarantees of the accused and setting limitations and boundaries
to the judiciary’s powers: the right to a fair trial, the right to defence, the presumption of
innocence, the inviolability of personal freedoms are only the most common principles
that can be found in the European Convention of Human Rights (artt. 6, 8 and 5), as well
as in the Italian (arts. 111, 24, 27, 13) and in the Romanian Constitution (arts. 21, 24, 23).

3'W. T. Pizzi, Victims’ Rights: Rethinking Our “Adversary System”, p. 349, observes that the Victims’ Rights
Amendment challenged the two-sided trial model, arguing the importance of the interest of victims in the
Constitution «because it may encourage us to rethink our trial systemy.

4 T. Kirchengast, Victim Lawyers, Victim Advocates, and the Adversarial Criminal Trial, p. 569.

3 T. Kirchengast, Victim Lawyers, Victim Advocates, and the Adversarial Criminal Trial, p. 569 notices that
«when victim participation is encouraged, it is generally in a passive context, as police informant or as
witness for the prosecutiony.

¢ A. Garapon, Bien Juger: Essai sur le Rituel Judiciaire, Paris, Odil Jacob 1997, p. 315.
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Conversely, our Constitutions do not contain any provision expressly dedicated to
victims and their rights, neither inside nor outside the criminal proceedings, as a result of
the public dimension of the reaction to crime, which pushed them into a plight.’

But the long dark age of victims of crime was interrupted in the 70s and 80s of the
last century when the international documents started to reserve greater attention to those
harmed by crime®. The issue was going to become a pivotal topic also in the European
legal context, that in the last decades has been enriched by several sources, adopted both
by the European Union and the Council of Europe, enhancing a broad series of reforms
regarding both the generality of victims and those harmed by specific forms of criminality.
Since then, the production has been quite strenuous, and victims’ needs entered in a human
rights framework’, victim’s rights charters have been adopted, providing protection measures
as well as a set of procedural rights to entitle victims to various forms of participation in
criminal proceedings'’.

A milestone in this process is the Framework decision 2001/220/JHA on the
standing of the victim in criminal proceedings, which represents the first attempt to create
a statute of the victim in the criminal proceedings and triggered a legislative process that
culminated in the Directive 2012/29/EU, establishing minimum standards on the rights,
support, and protection of victims of crime''. In the meantime, more specific Directives
had been already approved and'? others were going to come'?, confirming the increasing
attention of the European Union towards the victim’s standing in teh criminal justice system.

7 AN. Young, Crime Victims and Constitutional Rights, in Criminal Law Quarterly 2005, p. 447, following
the analysis of the main trend of reforms on the issue, argues about the task of constitutionalizing the rights
of victims.

8 UN Declaration of Basic Principles of Justice on Victims of Crime and Abuse of Power, 1985. For an
overview on the other UN Documents that, following the Basic Principles, set down provisions regarding
the victim’s position in the criminal justice system, see S. R. Buczma, An Overview of the Law Concerning
Protection of Victims of Crime in the View of the Adoption of the Directive 2012/29/EU Establishing
Minimum Standards on the Rights, Support and Protection of Victims of Crime in the European Union, in
ERA Forum 2013, 236. In the same period, the European context showed similar consideration toward the
topic: E. Muller-Rappard, Perspectives on the Council of Europe’s Approach to the Issue of Basic
Principles of Justice for Victims of Crime, in Human Rights Quarterly 1990, pp. 231-245. On the topic,
among the American legal literature, see A. Goldstein, Defining the Role of the Victims in Criminal
Prosecution, in Mississippi Law Journal 1982, p. 515. For a broad and deep analysis of the international
legal trend recognizing rights to victims of crime and with specific regard to victims’ rights in international
law, M. Cherif Bassiouni, International Recognition of Victims’ Rights, in Human Rights Law Review
2006, p. 203.

% For this purpose, the case-law of the European Court of Human Rights and of the Inter-American Court of
Human rights both had a crucial role, especially in the part regarding vulnerable victims.

19 For an overview on the main changes in the standing of victims in criminal proceedings, K. Braun, Victim
Participation Rights: Variation Across Criminal Justice Systems, Springer 2019; T. Kirchengast, Victims
and the Criminal Trial, Springer, 2016.

'S, Allegrezza, Victim’s Statute Within Directive 2012/29/EU, in L. Luparia (ed.), Victims and Criminal
Justice. European Standards and National Good Practices, Wolter Kluwer 2015, pp. 3-18; S.R. Buczma,
An Overview of the Law Concerning Protection of Victims, pp. 235-250; .M. Rusu, Supporting and
Protecting the Victims of Crime and the European Union. Some General Considerations, in Acta U.
Danubius 2016, p. 73

12 Directive 2004/80/EC on the public compensation for victims of intentional violent crimes, following the
Convention of 1987 on the same issue (it can be said that; Directive 2011/99/EU on the European
protection order; Directive 2011/36/EU setting rules, among others, on the protection of victims of
trafficking of human beings.

13 Directive 2017/541/EU on combating terrorism.
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Equally sensitive to victims’ needs are the Council of Europe and the ECtHR: the
former has opened for signature several Conventions containing provisions that, while
asking for adequate and effective sanctions for specific forms of serious crimes, protect
and support those who have been offended by those behaviors'*. Moreover, the ECtHR,
though the ECHR does not contain any provision expressly referred to victims’ rights, has
created a wide range of substantive and procedural obligations for the state-parties in order to
protect fundamental rights'® such as the right to life (art. 2), to physical integrity (art. 3),
to respect for private life (art. 8), having special regard for vulnerable victims.'® This case
law, besides the jurisprudence on Art. 6 ECHR, is strictly related to victims’ protection,
because the ECtHR set obligations to criminalize (positive substantive obligations), and
obligations of timely and effective investigations (positive procedural obligations), as an
answer to the victims’ right to access to justice in order to get protection.

In conclusion, it can be said that there is a clear supranational trend, made both by
regulatory and case-law, leading to the recognition of the victim of crime as a person entitled
to rights and protection needs, transforming the victims from a secondary character to a
protagonist on the criminal justice scene.

3. Victims and Procedural Rights

If the history of the criminal trial is a history of a progressive search for a difficult-
to-achieve balance between powers of the judicial authority and guarantees of the
defendant, it is easy to detect how the victim’s breakout on the stage of criminal justice
can represent a disruptive factor, because it can alter that precarious balance, once it is
achieved. Hence, it can be useful to investigate the impact of the renewed role of victims
in criminal procedure, in order to verify whether it can coexist harmoniously with the
framework of constitutional guarantees for the accused.

14 Besides not binding documents, with the form of the Recommendation, the Council of Europe has adopted
several binding sources (for a glimpse, S.R. Buczma, An Overview of the Law Concerning Protection of
Victims, p. 237): the most relevant are the Convention on the compensation of victims of violent crimes,
Strasbourg, 24" November 1983; the Convention on the position of the victim in the framework of
criminal law and procedure, Strasbourg, 28" June 1985; and more recently, the Convention on the
prevention of terrorism, Warsaw, 16 May 2006; the Convention on action against trafficking of human
being, Warsaw, 16 May 2005; the Convention on the protection of children against sexual exploitation
and sexual abuse, Lanzarote, 25" October 2007; the Convention on preventing and combating violence
against women and domestic violence, Istanbul 11" May 2011.

15 M. Gialuz, Victim’s Protection in the Case Law of European Court of Justice and the European Court of
Human Rights, in L. Luparia (ed.), Victims and Criminal Justice. European Standards and National Good
Practices, Wolter Kluwer 2015, pp. 29 ff.

16 Duties to prevent crimes, to persecute and investigate violations, to punish offenders, to protect victims are
put on the state parties as obligations directly related to human rights protection under art. 2, art. 3, art. 8 of
the ECHR. See J. Ddamulira Mujuzi, Preventing and Combating Domestic Violence in Europe: the
Jurisprudence of the European Court of Human Rights, in International Survey of Family Law 2016,
pp. 165-186; C. de Than, Positive Obligations under the European Convention on Human Rights: Towards
the Human Rights of Victims and Vulnerable Witnesses?, in Journal of Criminal Law 2003, pp. 165-182;
R. Erbas, Effective Criminal Investigations for Women Victims of Domestic Violence: The Approach of the
ECtHR, in Women’s Studies International Forum 2021; P. Londono, Positive Obligation, Criminal
Procedure and Rape Cases, in European Human Rights Law Review 2007, pp. 158-171; K. Starmer,
Human Rights and Victims: The Untold Story of the Human Rights Act, in European Human Rights Law
Review 2014, pp. 215-221 highlights the link between the ECtHR case-law and the adoption in the U.K of
the Human Rights Act in 1998.
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In the European context, Directive 2012/29/EU, with its binding force and its wide
contents, acts as a central hub of this process, linking the numerous legal documents
dedicated to specific kinds of victims or to specific needs of them under a common
umbrella of provisions.

Standing as the European statute of victims of crime, Directive 2012/29/EU is
worth to be analyzed to test victims’ impact on the criminal justice system. Indeed, in its
Recitals the Directive seems to introduce a new perspective, which can be potentially
subversive of the view and aims traditionally pursued in criminal justice: stating that «a
crime is a wrong against society as well as a violation of the individual rights of victimsy,
Recital 9 requires criminal systems to take charge of victims’ needs resulting from crime,
collapsing any structure excluding victims from the horizons of criminal justice. The
statement itself has no binding value since it is not collocated in the regulatory part of the
directive; nonetheless, it is extremely interesting, because, by transcending the normative
dimension, it assumes a political and programmatic meaning able to produce innovative
effects in a system that for centuries considered crimes only in their public relevance with
a sort of expropriation of the role of the victim in managing the conflict triggered by the
crime'’.

By calling for this change of perspective, Directive 2012/29/EU demands support
and protection for victims and entitles them with procedural rights to information and
participation, potentially breaking the precarious balance between guarantees for the accused
and powers of the judicial authority.

However, on a closer inspection, Directive 2012/29/EU gives reassuring
indications, which mitigate the effects on the structure of criminal proceedings: indeed,
Recital 12 clarifies that «the rights set out in th[e] Directive are without prejudice to the
rights of the offender» (and suspected or accused person). This proposition is confirmed
in the contents of the Directive, where the rules setting procedural rights for victims
repeatedly refer to the regulatory choices made by each national legal system. Recurring
references to «national law» are made when providing the right to obtain information,'®
the right to interpretation,'® the right to be heard,” the rights in the event of a decision not
to prosecute,?! the right to legal aid, which must be ensured when victims have the status
of parties to criminal proceedings, otherwise letting it be determined by national law.?

Hence, the procedural rights set down by the Directive must be implemented
preserving the systematic choices made by each state, which may be very different,
somewhere considering victims as witnesses, somewhere else as merely injured

17 Referring to the famous thesis of N. Christie, Conflict as Property, in British Journal of Criminology, 1977,
p. 1-15.

18 Art. 6 Directive 2012/29/EU sets the victims’ right to information «in accordance with their role in the
relevant criminal justice systemy».

19 Art. 7 Directive 2012/29/EU provides teh right to interpretation and translation to victims «in accordance
with their role in the relevant criminal justice system».

20 Art. 10 § 2 Directive 2012/29/EU states that «[t]he procedural rules under which victims may be heard
during the criminal proceedings and may provide evidence shall be determined by national law».

2L Art. 11 Directive 2011/29/EU recalls «national law» and «the relevant criminal justice system» to set the
right to a review of a decision not to prosecute.

22 Art. 13 Directive 2012/29/EU introduces the said differences following the different roles of victims within
each criminal justice system: indeed, where victims can participate only as witnesses, no right to legal
representation is accorded.
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participants, and elsewhere as proper parties of the trial;*® furthermore, following the
reservation made in Recital 12, while enforcing the rights of the victims, it must be
prevented any risk to jeopardize the guarantees of the defendant.

However, only part of the victims’ rights recognized by the Directive 2012/29/EU
is linked to their active participation in criminal proceedings, while the European legislator is
sensitive to the need for protection “from the trial”: special attention is reserved to
protection from secondary victimization, occurring in the occasion of victims’ participation to
the trial, especially in the event of meeting the accused and during witnesses.

Indeed, the repeated exposure of the victim to the accused, the reiterated
interrogation about the same facts, and the recurrent attempts to undermine credibility
during the testimony are common features of criminal proceedings, which can turn the
witness into a stressful ordeal and generate further harm, with devastating effects when it
touches vulnerable victims.*

In an adversarial system, as the Italian one is supposed to be since 1988, protection
from secondary victimization can be obtained through a set of cautions around the
witness® or, with a stronger solution, putting limitations on the rights of the parties to
conduct the cross-examination:*® so the Italian legislator has set down a series of
precautions aimed at reducing the number of victim’s testimony during the different
phases of the proceedings and at smoothing the victim’s cross examination, by assigning
to the judge, instead of the parties, the task of proposing the questions put forward by
lawyers and prosecutors.?’

This solution, since it dilutes the strength of the cross-examination to protect the
victim from the most aggressive questions, protect the victim from the effect of the
dichotomous nature of proceedings, but it must be carefully considered in the light of the
balance between opposite interests: protection of the victim and right to defence.
Therefore, on the one hand, the individual assessment required by Directive 2012/29/EU
to introduce special protection for vulnerable victims must be carried out with high
attention, through a careful case by case evaluation; on the other hand, a victim-sensitive
culture should be achieved among the legal professionals, so that they avoid the
aggressive and stigmatizing way of examining the most fragile witnesses, rather using
objective arguments to test their credibility.

The attention paid by the Directive to the protection from the secondary victimization
confirms that criminal proceedings are quite inhospitable, if not downright hostile to the

2 For a wide overlook of the different positions of victims in civil law and common law system, see
K. Braun, Victim Participation Rights: Variation Across Criminal Justice Systems, pp. 203-232. J. Doak,
Victims’ Right in Criminal Trials: Prospects for Participation, in Journal of Law and Society, 2005,
pp. 294-316.

24J. Doak, Confrontation in the Courtroom: Shielding Vulnerable Witnesses from the Adversarial Showdown,
in Journal of Civil Liberties, 2000, p. 296

25 Publication bans, testimony behind a screen, testimony with the aid of a support person, and restriction on
access to private information referred to the victim are some cautions generally observed to reduce the risk
of secondary victimization.

26 L. Hoyano, Reforming the adversarial trial for vulnerable witnesses and defendants, in Criminal Law
Review 2015, pp. 107-129 addresses it as a radical proposal, determining difficulties for equally of arms
and effective participation by the defendant; S. Maffei, The European right to confrontation in criminal
proceedings: absent, anonymous and vulnerable witnesses, 2006, Groningen, Europe Law Publishing.

27 For an overlook on the Italian provisions, L. Luparia — M. Gialuz, The Italian Code of Criminal Procedure,
2nd ed., Milano WK, 2017, p. 432.
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victim. Since the criminal trial is a place of violence, although domesticated through the
rules of the procedure,” the very same violence affects victims as well, when participating
often as a mere witness, with the main purpose not to achieve their personal interest, but
to serve the general aims of criminal justice. Despite the safeguards adopted when the
victim is exposed to the risk of further damage by participating in the trial, the criminal
justice system, due to its accused-centered architecture, is structurally inadequate to
answer to the needs of the person harmed by the crime.*’

4. The Needs of Victims: Rethinking the Focus on Criminal Justice

Certainly, access to justice is a pivotal right of the victim, and the Directive
2012/29/EU enhances it by entitling victims with the rights to information, participation,
and protection. Nonetheless, it should be stressed that victim’s needs may have different
features and content, requiring answers to be found otherwise and elsewhere: the need to
be recognized and listened to introducing free storytelling, the need to express their own
emotions, the need to receive medical, economical, material and psychological support.
They all have no space within the criminal justice system, despite their being pivotal for
the wellbeing and empowerment of victims.

In this perspective the importance assigned by art. 8 and art. 9 of Directive
2012/29/EU to both general and special support services must be underlined: service
rights*® should be guaranteed independently of the criminal trial, as the access to support
services is provided «before, during and for an appropriate time after criminal proceedingy,
making clear that it «is not dependent on a victim making formal complaint». A wide and
diffused implementation of victims’ services is necessary for response to the concrete
needs of the person offended by crime: indeed, most of the victims have material and practical
needs, as well as they ask for psychological assistance to overcome trauma, while access
to justice often remains a residual interest and plays a minimum role in restoring victims.

In spite of this consideration, a significant delay in creating support services is
reported in many European countries®', whose legislators have so far given prominence to
the abstract category of victims by carrying out criminal policies following a law-and-
order pattern, while too often the concrete needs of the person victim of crime are
neglected. But the identification of victims’ needs with prosecution and punishment
creates a dangerous equation, both for the victim and for the defendant: the former risks
to be used for reasons transcending their own concrete needs, and the latter risks to be
limited in some procedural rights.

28 A. Garapon, Bien Juger: Essai Sur le Rituel Judiciaire, p. 317.

2 J. Doak, Victims’ Rights in Criminal Trials, p. 297, observes that the «bipartisan structure of criminal
proceedings dictates that trials are typically characterized by a highly competitive atmosphere, which
renders them fundamentally ill-equipped to address emotional trauma and private conflicts that have arisen
as a result of the offence».

30 The expression “service rights”, with its difference from the victims’ procedural rights, is focused by
A. Sanders, Victim Participation in an Exclusionary Criminal Justice System, in C. Houle, R. Young
(eds.), New Vision of Crime Victims, Hart Publishing Oxford, 2001, p. 204.

31 As pointed out in the VOCIARE Report, coordinated by Victims Support Europe, both Romania and Italy
are among the few EU member states that do not have generic support services for victims of crime yet,
failing to implement art. 8 of the Directive 2012/29/EU. See VOCIARE Report: The Implementation of the
Victims Directive in Romania, in https://actedo.org/en/vociare-report-the-implementation-of-victims-
directive-romania/.
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The great relevance sometimes given to victims’ voice in the criminal policies and
within the judicial context is sadly matched with minimal attention for mechanisms
supporting and assisting the person harmed by a crime: the overvaluation of victims’
interest for punishment and the undervaluation of victims’ requirements for support and
assistance seems the effect of a state discharging its social functions.

Moreover, the rights to have a damage compensation can be outlined in the
courtrooms, as well as the need to be recognized, to be listened to, to be understood have
no way to enter in the criminal trial since it is narrow-focused on the accusation made
against the defendant;** conversely, they can find space in other pathways to justice, such
as restorative justice.

The carelessness of the criminal justice system regarding victims’ needs and
interests should suggest looking elsewhere at a more welcoming, less conflictual way of
“making things right”; restorative justice, not surprisingly provided by art. 12 of Directive
2012/29/EU, can represent a paradigm of making justice “out of the box”, which allows
addressing victims’ needs to recover, producing healing and empowerment. Moreover,
the participation in the restorative process, based on an informed and free will of all the
parties, follows principles and achieves outputs that have not a punitive dimension;
therefore, since here the dialectic is replaced by dialogue that leads the parties towards a
shared and collective agreement, there is no risk to compromise defendant’s guarantees.

In conclusion, if the entry of the victim onto the scene of the criminal trial might
have had a subversive effect on the system, it is precisely the Directive 2012/29/EU that
prevents it, by recognizing a plurality of rights, which are only partially interesting
criminal proceedings. The focus on the victim as a human being, requiring care and
support, assigns to the criminal justice system a peripheral position, which can answer
only partially to victim’s needs; even the right of access to justice can find an answer but
partial in criminal proceedings, heading towards other forms of justice as well, that can
better host the victim.

32 Retrieving the words of W. Pizzi, Trials Without Truth, 1999, p. 197, J. Doak, Victims’ Rights in Criminal
Trials, p. 298, notices that the «witnesses are thereby confined to answering questions within the
parameters set down by the questioner. The victim is denied the opportunity to relay his or her own
narrative to the court using his or her own words».
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Introducere

De la teoria Iui Jean Bodin asupra suveranitatii ca fiind puterea absolutd, indivizibila si
perpetud a unei republici, “puterea maximi de comandi™, la teoria reprezentirii lui
Thomas Hobbes ca justificare a puterii prin dreptul de autoconservare si pacificare, suve-
ranitatea a evoluat trecand de la legitimarea puterii monarhului la suveranitatea poporului
si suveranitatea nationald, cunoscand apogeul in liberalismul constitutional al Iui John Locke
si Jean-Jacques Rousseau si la ideea cé ea, suveranitatea este indivizibild si inalienabila
cristalizand vointa generala si binele public, baza oricarui contract social.

Teoriile postconventionaliste, observand ca toate sectoarele vietii sociale au fost
invadate de norme si standarde, ofera o aplicare extensiva a ideii de autoritate. O adeziune
rationald, un consens social la acest ansamblu largit de conventii se misca intre utopie si
deconventionalizare radicald pana la ideea ca lumea in care trdim este una post-suverana
in care statul-natiune si aranjamentele institutionale post-moderne si structurile globale de
guvernantd sunt reciproc nesatisfacatoare.

Lumea postmoderna ea insdsi ne ofera posiblitati nenumarate dar ele sunt adesea
presarate cu capcane deoarece este o lume ale carei premise schimbatoare le reconstruim
permanent. Paradigma postmoderna care reinterpreteaza conventiile clasice presupune ca
realitatile pe care le experimentdm, nu sunt altceva decat constructii sociale, produse ale
culturii pe care fiecare societate le genereaza. Plecand de la cartea lui Peter Berger si
Thomas Luckmann asupra constructiei sociale a realitatii, publicatd in anii ’60, putem
privi conceptul de suveranitate drept constructie sociald in sensul unei manifeste aparente
de realitate sau de naturalete, chiar dacd ea nu este altceva decat o fictiune juridica, o
inventie, un dispozitiv construit social, menit sa ne permita sa actiondm in cadrele sociale
pe baza unor reguli stabilite.

Transpusd n domeniul dreptului constitutional si al celui european, paradigma
aceasta duce la chestionarea suveranitatii, interpretabild nu ca un adevar factual, obiectiv
ci ca o constructie sociald. Vorbim despre naratiunea constitutionald care nu este si nu
poate fi exhaustiva, caci ea nu raspunde la toate intrebarile, nu rezolva toate problemele.
Uneori creatorii discursului, naratorii i cei care interpreteaza constitutia au rolul de a
umple spatiile goale si cand o fac ei contribuie de fapt la construirea unei fictiuni. Fictiunea
suveranitatii, natiunea imaginata, precum si acel personaj colectiv, noi poporul, in numele
caruia se construieste ordinea constitutionald este o constructie sociala, atat daca ne referim la
ordinea constitutionala nationala cat si la cea europeand. Comunitatile imaginate, agsa cum
definea Benedict Anderson natiunile, sunt constructii sociale diferite de comunitatile reale
prin gradul de interactiune si cunoasterea abstracta a membrilor ei: o astfel de comunitate
imaginata este diferitd de o comunitate reald pentru ca nu este bazatd pe interactiuni
zilnice fata in fatd intre membrii sdi. Benedict Anderson specifica anume o comunitate
imaginatd politic si suveran”, drept cea in care membrii pastreazd In memorie o imagine
mentald a afinititii lor.> Membrii acestor comunititi nu se vor intilni niciodati cu totii si
nu se vor cunoaste nicidecum ca grup in mod exhaustiv, dar este plauzibil ca au interese

2 Lucrarea lui Jean Bodin, Les six Livres de la République, publicatd in 1576, contine un capitol intreg, cel de
al VIII-lea din cartea I, dedicatd conceptului de suveranitate

3 Anderson, Benedict, Imagined Communities: Reflections on the Origin and Spread of Nationalism,
Verso, 1983, p.3.

27



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

similare si cd se identificd drept parti ale aceleiasi natiuni. Mass-media ii transforma in
public cdruia i se adreseaza pentru a-si atrage audientele. Natiunile sunt suverane in opinia lui
Anderson deoarece viseazd s fie libere si independente, in randul acestor comunitati
credndu-se o puternica solidaritate, ”camaraderie pe orizontala”.

O reinterpretare a experientei constitutionale prin care sa gasim o formula de legiti-
mare sau de intdrire a democratiei europene nu este in cele din urmaaltceva decat un
demers politic al carui triumf pare sa fie tot mai indepartat.

Preconditia suveranitatii si reinterpretarea ei

H £

Existd tot mai multi analisti care sustin ci suveranitatea este erodati* de factori
precum globalizarea, internationalizarea, integrarea s.a.m.d. si pretind ca autoritatea
statelor se confrunta cu probleme tot mai mari simultan sau din pricina lipsei de simetrie a
puterii exercitate dintr-un aranjament institutional cu actori tot mai dispersati. Sintetizand
teoriile asupra suveranitatii, Stephen Krasner de pilda aratd ca termenul de suveranitate
este folosit in patru directii sau acceptiuni’: suveranitate juridici internationald, suvera-
nitate Westfaliand, suveranitate internd si suveranitate a interdependentei.

1. Suveranitatea legala internationald se refera la practicile de recunoastere reciproca

intre entitati independente.

2. Suveranitatea Westfaliana se refera la organizarea politica bazata pe excluderea
autoritatii externe pe un teritoriu dat.

3. Suveranitatea internd vizeazd organizarea formald a autoritatii politice in cadrul
etatic si capacitatea autoritatilor publice de a exercita un control efectiv si pro-
priile politici in limitele propriilor frontiere.

4. Suveranitatea interdependentei se referd la capacitatea autoritétilor publice de a
reglementa fluxurile de informatii, idei, bunuri, capitaluri, fortd de muncé dincolo
de propriile frontiere

In vreme ce suveranitatea juridicd internationala si suveranitatea Westfaliana im-
plicé procese de autoritate si legitimitate, ele nu vizeaza in mod direct controlul. Acest
lucru se intampla cu precadere in cazul suveranitatii interne, care implica atat autoritatea,
cat si controlul, exercitate cu legitimitate in cadrul unei organizatii politice, iar suvera-
nitatea interdependentei e preocupatd mai degraba de control dincolo de granitele statului
decat de autoritate.

Conceptul de suveranitate are un rol central in doctrina legitimitatii politice.
Pornind de la ideea cd puterea partine poporului putem stabili sursa puterii si esenta
legitimitatii ei: “Inseamnd cd puterea este legitimd numai dacd vine in mod real de jos,
numai dacd este o emanatie a vointei poporului si numai daca se bazeaza pe un anumit
consens fundamental, manifest’®. Suveranitatea in jurul cireia se constituie orice discutie
despre democratie face ea insasi parte din grupul fictiunilor juridice si, dincolo de forma
pe care o imbraci la diferite popoare, legitimeazi procesul decizional si puterea insisi’,
fie ca este vorba despre intregul corp electoral, fie ca se divizeaza in cativa actori actionand

4 Krasner, Stephen D., Sovereignty. Organized Hypocrisy, Princeton: Princeton University Press, 1999, p.3

3 Ibidem.

¢ Sartori, Giovanni, Teoria democratiei reinterpretatd, traducere Doru Pop, Iasi: Polirom, 1999, p.55.

7 Goudenhooft, Gabriela, Legitimitatea. Ritualuri ale legalitatii si autoritate discursiva, lasi: Adenium, 2014,
p-66.
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in numele poporului sau chiar ca societate actionand asupra ei Insasi prin ea insasi asa cu
o concepea Tocqueville®.

Incercand o reinterpretare a preconditiei suveranititii in ordinea constitutionala si
supranationala folosind paradigma constructivista si o abordare preponderent postmoderna
putem face o serie de observatii cu privire la dezbaterile recente din Uniunea Europeana
care au introdus daca nu noi paradigme, cel putin noi utilizari ale suveranitatii aducand in
discursul public ideea de partajare a suveranitatii sau pe aceea de unificare sau punere in
comun a suveranitdtii.’

Uniunea Europeana nu este un stat federal, desi are o serie de caracteristici de acest
tip, ci este considerat un sistem politic, un cadru al guvernantei multinivel, care poate fi
descris mai degraba ca “un “quasi-stat”, sau ca un stat international”, sau chiar ca un model
al guvernirii post-moderne intr-o ordine europeani post-moderna”'’, daci este si avem in
vedere clasificarea triadicd Westfalian-Normativ-Post-modern’’.

In viziunea lui William Wallace, statele post-moderne europene sunt mult mai
complexe spre deosebire de cele moderne, definite esential de natura lor unitara, surclasand
reteaua de guvernantd, atenuand distinctia dintre politici interne si externe care nu mai
sunt strict delimitate ca in paradigma clasica a suveranititii, ci se Intrepatrund creand
comunitati transparente capabile chiar si sa-si garanteze reciproc securitatea. Aceasta ordine
europeand post-modernd emergenta este probabil una post-suverana caracterizatd “prin
retele de politici dezagregate si procese decizionale opace, fard niciunul dintre simbolurile,
miturile sau ritualurile prin care guvernantii nationali ai statelor moderne au edificat un
sentiment de solidaritate nationala”'?. Autorul crede cd epoca post-moderni este caracte-
rizatd prin simultaneitatea identitatilor si a rolurilor pe care cetétenii le schimba in cautarea
celor mai bune conditii de viata si de munca, afectati de esecul statelor nationale de a le
furniza bunéstare si securitate.

Problemele de genul unei adevarate “patologii ale neconformarii” la legislatia eu-
ropeana apar in opinia unor autori mai ales din suprapunerea ideii de suveranitate pusa in
comun, partajati, cu responsabilitatea segregati."?

Conflicte ale suveranitatii: esecul Tratatului si controversa primatului
dreptului UE

Conflictele de suveranitate s-au diversificat in timp, de la opozitia traditionala dintre
suveranitatea nationald si formele embrionare de suveranitate supranationald la nivelul
UE- conflicte de suveranitate verticale -, pana la noile forme complexe de conflicte orizontale

8 Tocqueville, Alexis de, (2005), Despre democratie in America, traducere Claudia Dumitriu, vol. 1, Bucuresti:
Humanitas, p.94.
° Brack, Nathalie, Coman, Ramona & Crespy, Amandine, Unpacking old and new conflicts of sovereignty in
the European polity, Journal of FEuropean Integration, 41:7, pp.817-832, 2019, DOI: 10.1080/
07036337.2019.1665657.
19 Wallace, William, The Sharing of Sovereignty: The European Paradox. Political Studies, 47(3),. 1999, doi:
10.1111/1467-9248.00214, p.519.

11 Streek, Wolfgang and Schmitter, Philippe, From national corporatism to transnational pluralism:
organized interests in the Single European Market, Politics and Society, 19, 1991, p.159.

12 Wallace, William, op.cit., p.520.

13 Peterson, John, The European Union: Pooled Sovereignty, Divided Accountability, Political Studies, 45 (3),
1997, pp.559-578, DOI: 10.1111/1467-9248.00096, p.561.
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si diagonale: suveranitate parlamentard vs. UE sau suveranitate parlamentara vs. suvera-
nitate populari.'

Sistemul international actual este unul foarte complex, dar destul de slab institutio-
nalizat si, asa cum apreciazd Stephen Krasner, 1i lipsesc ierarhiile autorizate, iar acolo
unde normele sunt inconsecvente si puterea este asimetrici.'> Nu intAmplitor autorul
foloseste expresia ipocrizie organizata pentru a exprima plastic sinteza unui establishment al
lipsei de norme, al urmaririi selective a regulilor sau mai bine zis al lipsei de consecventa
din lumea politica, unde deciziile urmeaza cele mai diverse interese si nu principiul sau
regula care, mai ales in modelul suveranitatii Westfaliene, a fost mereu contestatd, mereu
pusa la incercare, meru nlocuitd cu alternative in functie de interesele conjuncturale ale
unora sau altora. Ipocrizia organizata caracterizeaza cel mai bine sistemele moderne care
simuleaza respectul pentru reguli.

Ceea ce a ramas ca o esentd comuna atat pentru modelul modern al suveranitatii cu
triada etatica (Teritoriu-Populuatie-Autoritate suverand), cat si pentru cel post-modern o
constituie ideea de construct social: de-a lungul timpului pot fi analizate o sumedenie de
”practici care au construit, reprodus, reconstruit si deconstruit diferite idealuri suverane”
precum si alternative la ele, constructe sociale specifice contextelor istorice in care au
aparut'S. lar translatarea Uniunii Europene dincolo de idealul statelor-natiuni o constituie
o provocare a carui final nu 1l putem incé prevedea.

Suveranitatea din perspectiva constructivismului se confunda cu adesea cu discursul
suveranitatii, iar nararea suveranitatii are ca preconditie abilitatea de a construi discursul,
de a “spune povestea” in termeni constitutionali. In logica de sorginte Kelseniani, sistemele
politice si juridice se legitimeaza in baza fundatiei constitutionale. Este o premisa de la
care pleacd mai toate argumentarile pe care se sprijind democratiile actuale, ori, In cazul
Uniunii Europene, esecul demersului constitutional a generat o sursa de noi conflicte
privind suveranitatea si legitimitatea democratica tocmai prin ambivalenta constitutiona-
litatii sau bi-dimensionalitatea suveranitatii.

Povestea “Constitutiei Europene” este una cu final negativ dar nu neasteptat. Desi
atent conceputa si ferm aprobatd inter-guvernamental, ea s-a transformat intr-un document
al “disidentei constitutionale” fiind respinsa de votul popular si exprimand nemultumirea
publica fatd de scopurile integrationiste ale Uniunii Europene. Strategia legalist-construc-
tivistd a dezvoltarii constitutionale europene a esuat in opinia unor autori precum Everson
si Eisner '’, pentru ci a glisat de la mitul dualist la fictiunea comunitara. Fictiunea comu-
nitard se referd la idealul european de a-i face pe cetiteni sa se identifice cu comunitatea
europeand, asadar sa creeze acel personaj colectiv suveran, noi europenii”. Si cum
legitimitatea constitutiei se bazeaza pe ideea de suveranitate populard sau nationala, care
intruchipeaza si extinde vointa politicd a poporului in corpul constitutiei, cdci exercitarea
puterii constitutionale nu o face altcineva decat “noi poporul”, legitimitatea ordinii juridice
neconstitutionale se naste prin acordul cu ordinea constitutionald — rezultand o structura

14 Brack, Nathalie, Coman, Ramona & Crespy, Amandine, op.cit., p.818.

15 Krasner, op.cit.p.42.

16 Biersteker, Thomas J. and Weber, Cynthia (eds.), State Sovereignty as Social Construct, Cambridge:
Cambridge University Press, 1996, pp 3-4.

17 Everson, Michelle and Eisner, Julia, The Making of a European Constitution. Judges and Law Beyond
Constitutive Power, Routledge-Cavendish, 2007
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dualista a legitimitatii de ordine constitutionala ca aranjament constitutional sau asezare
constitutionala.

Discursul legislativ care implica performanta legislativa tine de o legitimitate data
de legalitate, care este neutra valoric si unde cetatenii sunt blocati in participare, dar 1si
dau acordul/suportul masiv; legislatorul detine un soi de monopol al activitatii sale, iar
canalul de comunicare este unilateral. El face totusi, in plan simbolic, referire la subiectii
carora li se adreseaza, societatea, cetatenii care, prin intermediul celei de a doua modalitati,
actul de vointd, si-au transmis contractual vrerea reprezentantilor, cedand o parte din drep-
turile lor (contractul social). Ordinea aceasta abstracta este prezentd in textele (preambulul)
celor mai multe dintre Carte, Proclamatii, Declaratii, Constitutii; impersonal, dar prezent, ,,noi
poporul, noi natiunea ... am decis”. Totusi, nu noi, poporul, vorbim, ci in numele nostru se
vorbeste!'®

Realizarea unui aranjament constitutional european a fost un tel ambitios. Daca
identitatea constitutionald nationala 1i permite sa functioneze ca o referinta de maxima
relevanta legala si ofera intregului sistem legislativ legitimitate si capacitatea de a mentine
ordinea constitutionald, o totalizare a miturilor constitutionale europene ar fi creat si
pentru UE acel agezdmant constitutional providential. Iar realizarea unui settlement consti-
tutional european presupune din perspectiva acestei paradigme existenta unui demos
euopean care sa reprezinte puterea constituantd originard europeana, capabil sa impund o
ordine constitutionala proprie si acel controversat primat al dreptului european. Dar
aceasta putere constituantd originard nu s-a manifestat in mod unitar asa cum era de dorit,
astfel incat am asistat la o prematurd “moarte a constitutiei Europei”'®. Problema nu este
in mod simplist cum s-a spus de multe ori: ca cetétenii francezi si cei olandezi au respins
proiectul de constitutie in referendumuri separate, ci cd nu s-a manifestat acel demos european
care sa asigure legitimitatea democraticd a intregii constructii. Asa numitele erezii natio-
naliste, a se vedea cazul Ungariei si al Poloniei, dar si anumite decizii ale curtilor constitutio-
nale ale anumitor state membre, a se vedea cazul Germaniei si al Belgiei, chestioneaza si
chiar zguduie aceasta constructie prin interpretarile date.

Nici politicile Uniunii Europene nu au scépat de testul suveranitatii populare.
Curtea Constitutionald a Germaniei a avut adesea o pozitie critica, uneori chiar sfidatoare
fatd de doctrina Curtii de Justitie a Uniunii Europene, in varii chestiuni precum
Kompetenz-Kompetenz, capacitatea CJUE de a se pronunta cu privire la propria sa com-
petentd, prosibilitatea retragerii din Uniune a statelor membre si multe altele. Evitand
limbajul grosolan al nationalismului, “statul iiber alles”, constitutionalistii germani s-au
aratat destul de transant pozitia fatd de viitorul constructiei europene inclusiv cu prilejul
celebrei decizii privind Tratatul de la Maastricht®’, prin intermediul cireia s-a formulat teza
”No demos” sustindndu-se absenta unui demos pan-european care si combine identitatea cu
cetdtenia si care sa justifice si sa legitimeze o politica europeana pe deplin democratica.

Curtea constitutionala federald germand, comportandu-se asemenea unui actor politic,
si-a rezervat dreptul, confirmat atdt in cazul Maastricht cat si in spetele Solange I si

18 Goudenhooft, op.cit., p.83.

19 Everson si Eisner, op cit.: “The constitution is dead”, p.13.

20 Joseph H.H. Weiller, The State "iiber alles" : Demos,Telos and the german Maastrich decision,
San Domenico [Firenze]: European University Institute, 1995, disponibil online pe https://jeanmonnet
program.org/archive/papers/95/9506ind.html#V1, accesat in 13.02.2022.
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Solange II*' de a verifica dacd un tratat, 0 norma sau o directivi comunitara incalci
limitele competentelor Uniunii Europene. Se simte asadar o carentd in legitimitatea UE
care, chiar izvorata din statele nationale care ratifica fiecare tratat confirmandu-i astfel
autoritatea nu este suficient de puternica si carenta ar putea fi compensata prin ’schematizarea
unui cadru accentuat care si marcheze limitele competentelor comunitare”. Argumentul
lui Joseph Weiler atrage atentia asupra nelinistilor legate de deficitul democratic din Uniunea
Europeana si de rolul controversat al CJUE, facandu-ne sa reflectdim asupra necesitatii
intaririi legitimitatii democratice 1n procesul decizional european.

Intr-un interviu publicat in cotidianul Gazet van Antwerpen® din 11 mai 2010,
Marc Bossuyt, presedintele Curtii Constitutionale a Belgiei a criticat CJUE (dar si CEDO),
aratand ca nu sunt niste critici solitari, atita vreme cat o pozitie asemanatoare au si britanicii
cu privire la jurisprudenta tot mai extinsd a Curtii de la Luxemburg care se comporta
amenintator si riscant ca un guvern de judecatori care 1si tot largesc competentele si dau
interpretéri controversate principiilor dreptului UE.

Curtea Constitutionald a Ungariei®* si guvernul acesteia®, dar si Tribunalul Constitu-
tional al Poloniei s-au aratat, la randul lor, adesea, deranjate de deciziile CJUE, contestand
primatul legislatiei europene si afirmand ca suveranitatea statelor membre este afectata
intr-un mod nedorit si cd unele prevederi ale tratatelor UE sunt incompatibile cu pre-
vederile constitutionale nationale®.

Tribunalului Constitutional al Poloniei a afirmat cu prilejul a cel putin trei hotarari
diferite ca prevederile fundamentale ale Tratatului privind UE (articolele 1 si 19 in spetd)
sunt neconstitutionale in conformitate cu legea poloneza. Declaratii tipice: ,,Suprematia
dreptului UE nu este alb-negru”, “Constitutia noastrd este superioard” contestd supre-
matia dreptului UE?. Decizia Tribunalului Constitutional a venit dupi ce prim-ministrul
polonez Mateusz Morawiecki a solicitat revizuirea unei decizii a Curtii de Justitie a UE
care a acordat intdietatea prevederilor UE. Doi din 14 judecatori din completul tribunalului
au facut opinie separata.

Conflictele de suveranitate izbucnesc la nivelul Uniunii Europene cu prilejul unor
masuri si politici care se iau la nivelul institutiilor europene, asa cum a fost politica monetara
(speta Karlsruhe), managementul frontierelor in timpul crizei refugiatilor si planul Comisiei
de a-i reloca 1n diverse state membre din UE cu scopul subsidiar de a crea un nivel accep-
tabil al responsabilitatii comune si a solidaritatii in baza valorilor comune pe care Uniunea si
le-a asumat si le promoveazd. Dar s-a dovedit ca existd multi factori declansatori ai

21 Spetele au avut ca obiect chestiunea licentelor de export in cadrul Politicii Agricole Comune si riscul
incélcarii drepturilor omului protejate de constitutia germana. Instanta germand a acceptat efectiv primatul
dreptului UE in aceasta instantd ,,atata timp cat” nu a incalcat protectiile fundamentale din dreptul german
si “atata timp cat” Comunitatile Europene asigurd in general o protectie efectiva a drepturilor substantial
similara cu protectia ceruta neconditionat de Constitutia Germaniei.

22 Matei Ladea, Curtea constitutionaldi germand, balantd a relatiei federalo-comunitard. Annals of the University
of Bucharest / Political science series, 14(2), 111-132. https://nbn-resolving.org/urn:nbn: de:0168-ssoar-
3900122012, p.122, accesat in 13.02.2022.

23 https://www.gva.be/cnt/aid927405, accesat in 16.05.2014.

24 Criticile au fost ficute mai ales in chestiuni privitoare la verdictul CJUE care anula represiunile impotriva
solicitantilor de azil.

25 https://www.reuters.com/world/europe/hungarian-court-discusses-government-motion-challenging-supremacy-
eu-law-2021-11-15/, accesat in 10.01.2022.

26 hitps://www.swissinfo.ch/eng/hungarian-court-discusses-government-motion-challenging-supremacy-of-eu-law/
47111688, accesat in 10.01.2022.

27 https://www.dw.com/en/polands-top-court-rules-against-primacy-of-eu-law/a-59440843, accesat in 13.02.2022.
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pasiunilor suveraniste, ceea ce dovedeste ca suveranitatea va ramane inca un cartof fierbinte
in jocul ambitios de regandire a viitorului constructiei europene iar partidele populiste din
statele membre nu ezitd sa foloseasca situatia ori de cate ori exploatarea conflictelor de
suveranitate le-ar aduce avantaje electorale, asa cum s-a intdmplat in numeroase cazuri in
Marea Britanie, Spania, Grecia, Polonia si Ungaria.

Brexitul este unul dintre cele mai prezentate exemple de conflicte de suveranitate
nu neaparat intre un stat membru si UE, ci mai ales intre diverse orientéri constitutionale
si acceptiuni interne concurente ale suveranitatii populare si parlamentare. Victor Orban,
aflat In campanie electorald pentru alegerile care urmeaza sa aiba loc in aprilie 2022,
ameninta cu posibilitatea iesirii Ungariei din UE pe care o acuza ca duce ”un razboi sfant,
un jihad”?® sub sloganul statului de drept. Premierul ungar este nemultumit, ca si repre-
zentantii guvernului polonez de altfel, de mecanismul adoptat in decembrie 2020 care
determind pirederea de fonduri de la bugetul general al UE de catre tarile care incalca
statul de drept si a dreptului UE.

Din analiza hotararilor CJUE se observa o constantd inclinare a balantei de la
Luxemburg citre partile fie ele state membre ori reprezentanti ai societétii civile “care
sustin suveranitatea supranationald”.” Iar aceastd pozitie de pirtinire pare si mentini
focul aprins sub una dintre cele mai sensibile probleme, cum este aceea a suveranititii sau
cea a primatului dreptului UE. Daca acceptam cd nu existd un popor european, atunci
”singurele comunitati democratice legitime in luarea deciziilor din politica UE sunt popoarele
UE”. Negarea existentei unui popor european este combinatd cu o conceptie etatistd asupra
suveranitatii. Statul este fundamentul si frameworkul reprezentarii democratice. ’Suveranita-
tea populara nationala pretinde astfel ca statele-natiune suverane raméan singurele structuri
democratice legitime din politica transnationala a Europei”.* In opinia lui Jan Peter Beetz
suveranitatea europeand este legatd de “’statalizarea Europeana”, de crearea unui superstat
european cu politici transnationale si de renuntarea pretentiilor la suveranitate a statelor
membre. Autorul crede cé originea conflictelor rezidd in multitudinea acceptiunilor asupra
suveranititii populare®":

* suveranitatea populara nationala

* suveranitatea popularad europeana

* suveranitatea popularad simultana

* suveranitatea populard comuna

lar aceste diferite formule de suveranitate populara intrd Tn competitie prin alterna-
tive ale aranjamentelor institutionale propuse si genereaza conflicte.

Mergand mai departe putem distinge intre suveranitatea de facto si cea de jure a
statului si, nu 1n cele din urma putem identifica o “’suveranitate post-nationald intermediara
intre suveranitatea nationala si cea supra-nationala”.

Limbajul suprematiei dreptului european se afla in stransa legatura cu suveranitatea
supranationala. Tensiunile aparute n acceptarea acestui primat au rezultat si din faptul ca
acesta nu este mentionat nicdieri in tratatate in mod explicit si ca rezultd mai degraba din
interpretirile, jurisprudenta® si practicile CJUE, starnind anumite nelinisti sau micar

28 https://cursdeguvernare.ro/viktor-orban-invoca-posibilitatea-iesirii-ungariei-din-ue.html

29 Brack, Coman si Crespy, op.cit., p.828.

30 Beetz, Jan Pieter, Safeguarding, shifting, splitting or sharing? Conflicting conceptions of popular sovereignty in
the EU-polity. Journal of European Integration, 41(7), 2019, p.941.

31 Ibidem, p.948.

32 Costa vs.Enel si Van Gend & Loos.
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atitudini defensive in randul statelor membre, fapt ce nu contribuie la cresterea angajamen-
tului fata de principiului suprematiei. Toate aceste provocari au generat expresia “’pluralism
constitutional” si ’teza bi-dimensionalitatii”.

Tribunalul constitutional polonez arata cu obstinenta ca primatul dreptului UE asupra
celui national nu este absolut si nu este neconditionat. Transferul de competente efectuat
de la nivel national la nivel comunitar confirma relevanta constitutiei nationale ca izvor
primar de drept, ceea ce a determinat mari rezerve in a face trimiteri preliminare cétre CJUE”
riscand emiterea unor decizii controversate, contrare principiilor dreptului european ” si,
mentinand o pozitie foarte conservatoare vizavi de primatul dreptului european, curtea polo-
nezi pare si-si inghesuie propriile competente peste cele comunitare.*?

Potrivit tezei bidimensionalititii**, suprematia UE are doud dimensiuni, prima
apartinand nivelului supranational, asa cum a dovedit CJUE cu ocazia cazului Karlsruhe,
concretizata n:

* Primatul absolut si neconditionat al dreptului UE asupra dreptul national

* Competenta exclusivd a CJUE de a invalida legislatia secundara a UE

* Efectul obligatoriu pe care hotararile CJUE il au asupra instantelor nationale de

trimitere a intrebarilor preliminare.

Cea de a doua dimensiune este cea nationald, care sa permitd incorporarea dreptului
UE in ordinea constitutionald nationala.

Concluzii

Tensiunile si revendicéarile contradictorii privind competitia dintre autoritatea suverana
nationald si cea suptranationald ar putea fi rezolvata pe diverse céi: dialog judiciar, toleranta
reciprocad, introducerea unei clauze de suprematie in tratate etc.

Problema o constituie nsa grava inadecvare intre politicile transnationale care pre-
supun o anumita rezilienta din partea statelor membre si discursul juridic formal conservator.
In acest sens o solutie ar putea-o constitui o adaptare acestui discurs, o deschidere a rationa-
litatii juridice din interior’, pentru a nu afecta misiunea integratoare a constructiei europene.

Dar statele membre sunt afectate de deceniul de criza si de euroscepticism prin care
au trecut iar reformarea Europei poate sa fie o provocare pe foarte multe niveluri, inclusiv
in modul in care functioneazd acum integrarea europeand. Dialogul, insemnéand chiar
posibilitatea ca judecétorii nationali sa critice hotararilor CJUE “ar fi o solutie de a dezvolta
cultura publicd a unei democratii constitutionale europene si ar permite viziune mai
indrizneatd a integrarii*.

Asadar poate cad raspunsul vine din recunoasterea esecului competitiei celor doua
dimensiuni rivale, cea supranationald europeana si cea nationala internd, constitutionala si
recunoasterea existentei si rolului dimensiunilor post-nationale si post-traditionale ca
alternative viabile.

33 Kuzelewska, E., & Kuzelewski, D., The Supremacy of the EU Law as Interpreted by the Polish Constitutional
Tribunal. European Judicial Systems as a Challenge for Democracy, in Elzbieta Kuzelewska, Dariusz
Kloza, Izabela Krasnicka, Franciszek Strzyczkowsk, (eds) European Judicial Systems as a Challenge for
Democracy, Cambridge: Intersentia, 2015, p. 139.

34 Perju, Vlad, Against Bidimensional Supremacy in EU Constitutionalism, German Law Journal, 2020, 21,
p.1007.

35 Ibidem, p.1010.

36 Ibidem, p.1022.
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VERANTWORTUNGSVOLLES FUNKTIONIEREN
VON UNTERNEHMEN NACH INNEN UND AUREN,
STRAFRECHTLICHE VERANTWORTLICHKEIT
VON UNTERNEHMEN MIT RECHTSPERSONLICHKEIT,
STRAFRECHTLICHE SANKTIONEN GEGEN
SOLCHE ENTERPRISE

RESPONSIBLE FUNCTIONING OF COMPANIES INTERNALLY AND
EXTERNALLY, CRIMINAL LIABILITY OF COMPANIES WITH LEGAL
PERSONALITY, CRIMINAL SANCTIONS AGAINST SUCH ENTERPRISE

Répassy ARPADNE, NEMET Laura!

Abstrakt

Zum Ausgangspunkt meines Schreibens: die gesetzeskonforme Fiihrung von Unternehmen kann als
soziales, wirtschaftliches und offentliches Interesse angesehen werden. Um dieses Ziel zu erreichen,
wird gleichzeitig ein duflerst komplexer Ansatz erfordert, da es versucht werden muss, das
Unternehmen nachhaltig und profitabel zu machen, aber es ist auch sehr wichtig, dass es die hier oft
vorkommenden Missbrduche erkannt und sogar verhindert werden kénnen. Die Interessen von
Unternehmen kénnen jedoch nicht nur durch gesetzlich verbotene Handlungen, sondern auch durch
moralisch verwerfliches Verhalten gefihrdet werden. In den letzten Jahren hat sich der rechtliche
Rahmen fiir wirtschaftliche Tdtigkeiten in seinem Geltungsbereich stark verdndert, wurde sowohl
national als auch international mehr ausgebaut. Neben der Ausweitung des regulatorischen Umfelds
verdndert sich auch das wirtschaftliche und gesellschaftliche Umfeld rasant, fiir das sich ein Geschdft
anzupassen braucht. Dieser Prozess birgt jedoch auch eine Reihe von Risiken, denn die
Regelverstdfie konnen schwerwiegende Folgen fiir die Wirtschatsbeteiligten haben, es kann sogar die
Auflosung des Unternehmens bedeuten.

Stichwort: Strafverfahren, Rechtsperséonlichkeit, strafrechtliche Sanktionen

Abstract

The starting point of my letter: the lawful management of companies can be seen as a social,
economic and public interest. At the same time, achieving this goal requires an extremely complex
approach, since it must try to make the company sustainable and profitable, but it is also very
important that it can detect and even prevent the abuses that often occur here. However, the interests
of companies can be endangered not only by illegal actions, but also by morally reprehensible
behavior. In recent years, the legal framework for economic activities has changed significantly in its
scope and has been expanded both nationally and internationally. In addition to the expansion of the
regulatory environment, the economic and social environment is also changing rapidly, for which a
business must adapt. However, this process also harbors a number of risks, because breaches of the
rules can have serious consequences for economic operators, it can even mean the company's
dissolution.

Keywords: criminal proceedings, legal personality, criminal sanctions
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Zum Ausgangspunkt meines Schreibens: die gesetzeskonforme Fiihrung von
Unternehmen kann als soziales, wirtschaftliches und offentliches Interesse angesehen
werden. Um dieses Ziel zu erreichen, wird gleichzeitig ein duBerst komplexer Ansatz
erfordert, da es versucht werden muss, das Unternechmen nachhaltig und profitabel zu
machen, aber es ist auch sehr wichtig, dass es die hier oft vorkommenden Missbriauche
erkannt und sogar verhindert werden konnen. Die Interessen von Unternehmen konnen
jedoch nicht nur durch gesetzlich verbotene Handlungen, sondern auch durch moralisch
verwerfliches Verhalten gefahrdet werden. In den letzten Jahren hat sich der rechtliche
Rahmen fiir wirtschaftliche Tétigkeiten in seinem Geltungsbereich stark verdndert, wurde
sowohl national als auch international mehr ausgebaut. Neben der Ausweitung des
regulatorischen Umfelds verdndert sich auch das wirtschaftliche und gesellschaftliche
Umfeld rasant, fiir das sich ein Geschift anzupassen braucht. Dieser Prozess birgt jedoch
auch eine Reihe von Risiken, denn die Regelverstofle konnen schwerwiegende Folgen fiir
die Wirtschatsbeteiligten haben, es kann sogar die Auflosung des Unternehmens bedeuten.

Im 21. Jahrhundert ist es zu beobachten, dass - neben der Reaktion des Staates auf
rechtsverletzendes Verhalten (Anwendung von Sanktionen, Entschddigung) - das Recht
immer proaktiver geworden ist: Immer mehr Gesetzgebung zielt weniger darauf ab, auf
Verstdfie zu reagieren, sondern lieber mogliche zukiinftige Ereignisse zu vermeiden.

Die Unternechmen befinden sich in der Regel zwischen beiden Endpunkten der
Skala: Einer der Endpunkte ist die vollstdndige Einhaltung der Regeln, die aufgrund von
Gewinnorientierung und Ressourcenknappheit nur relativ wenige Unternehmen erreichen
konnen und wollen, und der andere Endpunkt ist die vollstindige Nichteinhaltung, was
sehr riskant fiir das Unternehmen ist.

Aufgrund der Besonderheiten des Marktumfelds ist das Risiko vom
Unternehmensmissbrauch im osteuropédischen Raum, einschlielich in Ungarn als héher
einzustufen als in der westlichen Welt.

Die beim Betrieb des Unternehmens einzuhaltenden Regeln und Normen lassen
sich in zwei grole Gruppen einteilen: Die erste Gruppe umfasst die rechtsverbindlichen
Regeln, also die Normen, die einerseits Teil des internationalen Rechts, andererseits Teil
des nationalen Rechts bilden, und zur anderen groen Gruppe gehoren die unverbindlichen
Regeln, das heisst: interne Regelungen, Richtlinien, Verhaltensregeln, Ethikkodizes.

Grundsitzlich sind branchenspezifisch die Bereiche, die fiir ein verantwortungsvolles
Handeln relevant sind, aber allgemein kann gesagt werden, dass alle
Wirtschaftsorganisationen die Regeln des Zivilrechts, des Gesellschaftsrechts, des
Wettbewerbsrechts, des Arbeitsrechts, des Datenschutzrechts, des Steuerrechts, des
Umweltschutzrechts, sowie des Strafrechts und nicht zuletzt die des Kapitalmarktrechts
einhalten miissen.

Der Bedeutung nach sind 3 groe Bereiche betroffen:

1. (erstens) das Gesellschaftsrecht,

2. (zweitens) das Finanz- und Steuerrecht und

3. (drittens) die strafrechtlichen Vorschriften.

1. Das Gesellschaftsrecht bedeutet "interne" Mallnahmen fiir das ordnungsgemaéfie
Funktionieren von Unternehmensorganisationen, es umfasst jedoch alle internen
MaBnahmen zur Erleichterung der ordnungsgemiBien Durchfiihrung von
Aktivititen. Wir halten die Einhaltung der Regeln des Arbeitsrechts und des
Arbeitsschutzes sowie der Verbraucherschutzvorschriften fiir dazugehorig,
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Fiir ein verantwortungsvolles Handeln einer Wirtschaftsorganisation sowohl nach
innen (mit ihren Mitgliedern, Mitarbeitern) als auch nach aulen (mit Partnern, Behorden,
Marktteilnehmern) kann es erforderlich sein, eine Organisationseinheit oder Abteilung
einzurichten (bei kleineren Unternehmen ist ausreichend ein bestimmter Mitarbeiter),
deren Aufgabe es ist, ein verantwortungsvolles Programm im Einklang mit den Gesetzen
und internen Standards zu entwickeln und dieses Programm durch regelméBige
Kontrollen und Feedback sicherzustellen. Dieses Programm kann in der Organisations-
und Betriebsordnung des Unternehmens erscheinen, kann aber auch ein Verhaltenskodex
/ Ethikkodex sein. Es sollte eine Organisationskultur geschaffen werden, die ethisches
Verhalten betont, das Engagement des Unternehmens fiir ein normenkonformes Handeln
fordert und bestimmte Risikobereiche anspricht. Ziel sind klare Regeln, die den Mitarbeitern
helfen, die gesetzlichen Anforderungen bei der Wahrnehmung ihrer Aufgaben einzuhalten
und den Zweck und die Mission des Unternehmens zu fordern. Die erforderlichen
Verhaltensstandards beschreiben die Regeln, Verantwortlichkeiten der Organisation,
bewihrten Verfahren und sogar die Erwartungen der Mitarbeiter.

Diese Richtlinien und Verfahren sollen die Mitarbeiter bei der Erfiillung ihrer
Aufgaben ermutigen und unterstiitzen, um die Tatigkeit des Unternehmens gemiB den
Standards zu gewdhrleisten, sie miissen daher klar formuliert und leicht zuginglich
gemacht werden, zudem kann auf eine Uberwachung ihrer Umsetzung nicht verzichtet
werden. Offene Kommunikation muss Teil der Organisationskultur sein, das heif3t, wenn
Missbrauch festgestellt wird, kann nicht nur der Vorgesetzte des Mitarbeiters, sondern
auch jeder andere Mitarbeiter die Anomalie der Organisationseinheit / verantwortlichen
Person melden. Auch der Bedarf an allgemeiner und spezieller Aus- und Weiterbildung
im Zusammenhang mit der Verantwortung der Mitarbeiter darf nicht auller Acht gelassen
werden, da die Mitarbeiter iiber Anderungen der Regelungen aktuell informiert sein
miissen und dies durch ein entsprechendes Bildungsprogramm angepasst werden muss. Um
Missbrauch zu verhindern und die Wirksamkeit von Aufklarungs- und KorrekturmaBnahmen
sicherzustellen, ist es erforderlich, die Bestimmungen der entwickelten Vorschriften und
Kodizes regelmiBig und regelméBig zu evaluieren; die kommunizierten Disziplinarrichtlinien
sollen einerseits die festgestellten Méangel ansprechen und andererseits eine Ldsung
bieten, um wiederkehrende Probleme zu vermeiden. Es muss daher sichergestellt werden,
dass auf erkannte UnregelmiBigkeiten schnell reagiert wird und KorrekturmafBnahmen
ergriffen werden konnen, da das Versdumnis, rechtzeitig wirksame Korrekturmafinahmen
zu ergreifen, ein zusitzliches Risiko fiir die Organisation darstellen kann.

2. Die Einhaltung steuer- und finanzrechtlicher Standards bedeutet, dass sich das
Unternehmen als Steuerpflichtiges steuerrechtlich verhélt. Aber das sind nicht
nur externe Gesetze (nationale materielle und verfahrensrechtliche, internationale
Regeln), sondern auch die Einhaltung interner Regeln, d.h. die Regeln des
internen Protokolls des Unternehmens.

Aufgrund des sich stindig dndernden steuerlichen, sonstigen Rechts-, Markt- und
Geschiftsumfelds wird diese Compliance immer wichtiger, mit der finanzielle und

2 6/2013 (11.03.) des Vorsitzenden der staatlichen Aufsicht iiber die Finanzinstitute, Richtlinie 3/2008
(20.11.) des Aufsichtsrats der ungarischen Finanzaufsichtsbehorde, Empfehlung 6/2014 (17. 12.) der
Ungarischen Nationalbank
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steuerliche Risiken gemanagt und reduziert werden kdnnen und andererseits berechenbar
werden, daher ist es notwendig, in diesem Bereich interne Verfahren zu entwickeln und
einzuhalten, die es ermoglichen, das ordnungsgemifBe Funktionieren des Unternehmens
zu kontrollieren und zu regulieren. Die Ermutigung von Unternehmen zur freiwilligen
Einhaltung der Vorschriften, um das allgemeine Vertrauen und die Glaubwiirdigkeit des
Marktes aufzubauen, zu erhalten und gegebenenfalls wiederherzustellen, stirkt das
Bewusstsein. Die abschreckende Wirkung gegen Missbrauch und Betrug - Annahme von
Scheinkonten, Verschweigen von Einnahmen, Abschluss von Scheinvertrigen - trigt
dazu bei, das Niveau der Besteuerung, Buchfiihrung und Vermoégensverwaltung des
Unternehmens zu heben, rechtzeitig Haushaltseinnahmen zu erzielen sowie Glaubiger
und Investoren zu schiitzen. Das normale Funktionieren des Unternehmens ist ein
wesentlicher Bestandteil der Finanzstabilitdt und bietet Gewissheit iiber die tatsédchliche
Finanz-, Finanz- und Ertragslage des Unternehmens.?

Das Biirgerliche Gesetzbuch, das Rechnungslegungsgesetz, die gesetzlichen
Bestimmungen {iber Wirtschaftspriifer, die Richtlinien der Steuerbehdrde, die
Priifungsstandards, die Verpflichtung zur Ausbildung von Fachleuten und die ethischen
Regeln sind in Ungarn die Normen, deren Einhaltung fiir alle Mitarbeiter, Mitglieder und
Erflillungsgehilfen des Unternehmens von grundlegender Bedeutung ist.

Die Steuer- und Regulierungsvorschriften sowohl nationaler als auch internationaler
Rechtsrahmen entwickeln und dndern sich stindig. Die Rolle externer Fachleute (Berater,
Wirtschaftspriifer) bei der Uberwachung von Verinderungen und Unterstiitzung bei deren
Einhaltung ist herausragend, da es sehr wichtig ist, das Unternechmen regelmaBig und klar
iber Verdnderungen im rechtlichen Umfeld zu informieren und so die Kontinuitét
gesetzeskonformen Verhaltens zu gewéhrleisten. Die Berater sind auch zustindig fiir
Zustandsiiberpriifungen, also Betriebsbesichtigungen, mit denen die Einhaltung der
Normen durch den Steuerzahler eindeutig unterstiitzt wird. Die Untersuchung der
steuerrisikobehafteten Transaktionen und des Steuerzahlerverhaltens und deren komplexe
Untersuchung hilft langfristig eindeutig dabei, die richtige Steuerkultur und den richtigen
unternehmerischen Ansatz zu entwickeln.

Es ist aber notwendig, nicht nur das Geschéft einer bestimmten Organisation von
Zeit zu Zeit zu iiberpriifen, sondern auch Berater spielen eine wichtige Rolle bei der
Uberwachung von Partnerunternehmen, indem sie Hinweise geben, nach welchen Anzeichen
zu suchen, zu erkennen oder sogar zu vermuten sind, dass ein Geschéftspartner eventuell in
Steuerhinterziehung verwickelt sein kann.

Dariiber hinaus unterstiitzt die ungarische Steuerbehorde die Steuerzahler auch mit
einer Reihe von Instrumenten, wie z. B. sie versendet Informationsschreiben iiber Partner
mit steuerlichen Problemen und verdffentlicht auf ihrer Website regelmiBig eine Liste der
Steuerpflichtigen mit einem Steuerdefizit. Als Ergebnis des regulidren Ratingverfahrens
ordnet sie Steuerpflichtige anhand der Unterscheidung zwischen zuverldssigen und
risikobehafteten Steuerpflichtigen in eine Kategorie ein, die auch ein gesetzeskonformes
Verhalten fordern soll.*

2 https://www.bankszovetseg.hu/Content/alapdokumentumok/6_Beilage Compliance Best PracticeKodex ENG.
pdf (15.11.2021)
4 file:///C:/Users/nemetl/AppData/Local/Temp/71_Tudnivalok az_adozoi_min_sitesr 1 20210119.pdf
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Auch die Rolle professioneller Roundtables und Beratungen unter Einbindung von
Steuerberatern und Wirtschaftspriifern darf nicht vernachlissigt werden, da durch den
Input von Fachleuten, die die praktische Umsetzung der Rechtsordnung in der Praxis
sehen, effektivere Losungen wihrend der Gesetzgebung gefunden werden kdnnen.

3. Im Bereich des Strafrechts geht es fiir Unternehmen grundsétzlich darum,
,.Risiken® im Strafrecht zu vermeiden, also strafrechtliche Verantwortlichkeiten
mit unternehmerischen Mitteln zu verhindern oder zu minimalisieren. Beim
Funktionieren von Wirtschaftseinheiten ist der Befehl klar zu dem Geschéftsfiihrer
oder Eigentiimer, wonach die strafrechtlich relevanten Rechtsvorschriften zu
beachten sind, aber sie sind auch von den Mitarbeitern einzuhalten. Verstof3e
gegen das Strafrecht konnen einerseits innerhalb der Wirtschaftsorganisation
vorkommen, andererseits aber auch nach auflen im Namen des Unternehmens.
In der Praxis sind die vor allem Korruptions-, und Wirtschaftsstraftaten, sowie
Straftaten gegen Eigentum (zum Beispiel Betrug, Budgetbetrug, Geldwésche,
Unterschlagung, Konkursstraftat).

Es gibt auch einen Standpukt in der auslindischen (deutschen) Literatur’, der die
Kriminalitdt innerhalb einer Organisation in zwei Gruppen einteilt: Es gibt Akte der
,Freistellung” der Organisation, die von einem Mitglied der Organisation, einem
Mitarbeiter durchgefiihrit werden und sich damit einen Vorteil fiir die Organisation
verschaffen, wahrend sie einen Dritten benachteiligen. Es gibt strafbare Verhaltensweisen,
die eine Organisation ,belasten”, die auch von einem Mitglied oder Mitarbeiter der
Organisation begangen werden, jedoch zu Lasten des eigenen Geschifts.

Hinsichtlich der strafrechtlichen Gestaltung des Wirtschaftslebens riicken heute in
den Vordergrund die Liberalisierung der Wirtschaft und die strafrechtlichen
Beschrankungen, die die Schranke der Marktwirtschaft bilden. Nach heutiger allgemein
anerkannter Auffassung ist die Rolle der Ultima Ratio des Strafrechts bei der Regulierung
des Wirtschaftsstrafrechts besonders hervorzuheben.

Es ist wiinschenswert, den Einfluss der Wirtschaft durch das Strafrecht auf einen
moglichst engen Kreis zu beschrianken, da ein liberméBiger strafrechtlicher Schutz der
wirtschaftlichen Sphéire den geschiitzten Rechtsgegenstand selbst gefdhrden und die
Initiative und Freiheit der Wirtschaftsunternehmen einschrianken wiirden.

Die strafrechtliche Stellung der Europdischen Gemeinschaft war fiir die EU-
Mitgliedstaaten, darunter auch fiir Ungarn, von entscheidender Bedeutung fiir die Art und
Weise, wie Wirtschaftsorganisationen nach strafrechtlichen Standards vorgehen. Um den
Schutz auf Gemeinschaftsebene zu gewéhrleisten, hat die Européische Union 1995 zwei
Rechtsakte erlassen: eine Verordnung und ein Ubereinkommen: Verordnung (EG, Euratom)
Nr. 2988/95 des Rates vom 18. Dezember 1995 zum Schutz der finanziellen Interessen der
Europidischen Gemeinschaften durch Festlegung und Vorsehen von Verwaltungsmalnahmen
gegen Verhaltensweisen, die den finanziellen Interessen der Europdischen Gemeinschaften
zuwiderlaufen®, und das am 26. Juni 1995 angenommene Ubereinkommen zum Schutz
der finanziellen Interessen der Europdischen Gemeinschaften (PIF-Konvention)

3 BOCK, Dennis: Criminal Compliance. 2. kiadds, Nomos Verlag, Baden-Baden, 2013. 23
¢ Verordnung (EG, Euratom) Nr. 2988/95 des Rates vom 18. Dezember 1995 zum Schutz der finanziellen
Interessen der Europdischen Gemeinschaften (ABI. L 312 vom 23.12.1995, S. 1-4)
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ermoglichte strafrechtliche Schritte gegen Betrug’. Das letztgenannte Ubereinkommen
diente in erster Linie dem einheitlichen Strafrecht, zu dem es den Begriff des Betrugs
zum Nachteil der finanziellen Interessen der Gemeinschaft definierte, und in den drei dem
Ubereinkommen spiter beigefiigten Zusatzprotokollen wurden weitere Straftaten gegen
die finanziellen Interessen der Gemeinschaft definiert (aktive und passive Bestechung,
Geldwiésche).

Obwohl Ungarn die PIF-Konvention erst 2009 formell ratifiziert hat, um dem
Ubereinkommen zu entsprechen, trat das Gesetz CXXI von 2001 vom 1. April 2002 in
Kraft, das den Artikel XVII. des Strafgesetzbuches von 1978, der Wirtschaftskriminalitit
regelt, die Verletzung der finanziellen Interessen der Européischen Gemeinschaften enthlt.

Parallel zur Etablierung der PIF-Konvention wurde Mitte der 1990er Jahre mit
Unterstiitzung der EU-Kommission eine Studie namens Corpus Juris-Projekt gestartet,
um die Moglichkeit zu priifen, einen fiir alle Mitgliedstaaten akzeptablen
Kriminalitdtskatalog zum Schutz ihrer finanziellen Interessen zu erstellen, und eine auf
EU-Ebene einzurichtende Organisation, die Europdische Staatsanwaltschaft zu etablieren,
um diese Verbrechen zu verfolgen und vor nationalen Gerichten zu verfolgen. Im Juni 2013
wurde ein Verordnungsentwurf zur Errichtung der Europdischen Staatsanwaltschaft (EPPO)
verabschiedet, der zwischenzeitlich mehrfach geédndert wurde und im Februar 2017 wurde
die Europiische Staatsanwaltschaft zuerst in 11 spéter in 22 von den 28 Mitgliedstaaten im
Rahmen der Verstarkten Zusammenarbeit (enhanced coopration) eingerichtet, der Ungarn
zum Zeitpunkt dieses Schreibens noch nicht beigetreten war.

Die Europiische Staatsanwaltschaft hat am 1. Juni 2021 ihre Tétigkeit aufgenommen®.
Sie ist fiir die Ermittlung und Verfolgung von Betrug, Korruption, Geldwésche und
grenziiberschreitenden Mehrwertsteuerbetrug zu Lasten des EU-Haushalts zustidndig.

II. Das normenkonforme Handeln steht in engem Zusammenhang mit den
klassischen dogmatischen Fragen des Strafrechts, zu denen die Frage der strafrechtlichen
Verantwortlichkeit juristischer Personen zéhlt. Insbesondere bei der Integration in das
klassische Strafrecht stellt sich die Frage, ob die schuldhafte Absicht der die juristische Person
beherrschenden natiirlichen Person vom Willen der juristischen Person trennbar ist. Die
ungarische Rechtstradition erkennt die Schuld und die strafrechtliche Verantwortlichkeit
einer juristischen Person nicht an, aber die Aussage, dass eine Organisation nicht Téter
einer Straftat sein kann, bedeutet nicht, dass sie nicht strafrechtlich sanktioniert werden
kann, d.h. dass die MaBinahmen gegen eine juristische Person in einem vom Strafgesetzbuch
getrennten Gesetz geregelt sind.

In der Justiz ist die gravierendste Rechtsfolge eines VerstoBBes eine strafrechtliche
Bestrafung, die als faire Gegenseitigkeit des begangenen rechtswidrigen und siindigen
Verhaltens dem Téter einen gewissen Schaden zufiigt, der Bestrafung aber auch ein
negativer gesellschaftlicher Wert zukommt Urteil fiir ein bestimmtes Verhalten. Eines der
wichtigsten Merkmale des Strafrechts besteht darin, dass die Hohe und das Ausmal3 der
Strafe hauptsédchlich durch das materielle Gewicht des begangenen rechtsverletzenden
Verhaltens bestimmt wird. Die Bestrafung weist auch darauf hin, dass ein bestimmtes
Verhalten eine rechtswidrige Handlung darstellt, und die Bestrafung driickt diese Einstufung

7 Artikel K.3 des Vertrags iiber die Europiische Union Ubereinkommen vom 26. Juni 1995 zum Schutz der
finanziellen Interessen der Europdischen Gemeinschaften (ABl. C 316 vom 27.11.1995, S. 49-57). Das
Ubereinkommen wird allgemein als PIF-Ubereinkommen bezeichnet, das auf Franzésisch abgekiirzt wird.

8 https://www.consilium.europa.eu/hu/policies/eppo/ 10.11.2021
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sowohl fiir den Téter als auch fiir die Gesellschaft aus. Das moderne Strafrecht verwendet
Strafe nicht als Wiedergutmachung, sondern stuft bestimmte Verhaltensweisen sowohl zu
individuellen als auch zu allgemeinen Pridventionszwecken als rechtswidrig ein. Im
Bereich der Sanktionierung von Wirtschaftsorganisationen dominiert jedoch die weiter
gefasste Definition von strafrechtlichen Sanktionen, d.h. der Vergeltungscharakter
strafrechtlicher Sanktionen wird ausgeprégter.

Ausgangspunkt der rechtspolitischen Argumentation zum Sanktionssystem juristischer
Personen ist, dass Unternehmen als Schliisselfiguren in unserer modernen Welt Verstofe
nicht scheuen, die die materielle Schwere von Verstdfen natiirlicher Personen weit
iibersteigen, um um ihre Ziele zu erreichen. Auch Unternehmen miissen in den Prozess
der gesellschaftlichen Verantwortung eingebunden werden, daher kann es erforderlich sein,
die strafrechtliche Verantwortlichkeit von Organisationen zu kodifizieren und Sanktionen
fiir juristische Personen einzufiihren, die in der Vergangenheit im Zivil-, Verwaltungs-
und Verwaltungsrecht stattgefunden haben konnen. Eine wichtige Frage bei der Entwicklung
der Rechtsordnung ist, wie die Erwartungen von juristischen Personen an den allgemeinen
Erwartungshorizont iiberhaupt definiert und gemessen werden konnen.

Ungarn hat das am ersten Mai 2004 in Kraft getretene CIV. Gesetz von 2001 iiber
strafrechtliche Malnahmen fiir juristische Personen angenommen, um die Verpflichtungen
zur Rechtsharmonisierung im Zusammenhang mit dem Beitritt zur Europédischen Union
umzusetzen.

Das Gesetz definiert eine juristische Person als Haftungssubjekt, ein Begriff, der
Organisationen umfasst, die nach dem Zivilrecht als juristische Personen anerkannt sind’.
Dies konnen einerseits juristische Personen des Privatrechts und andererseits juristische
Personen des offentlichen Rechts sein. Das Gesetz schliefit jedoch den ungarischen Staat,
ausléndische Staaten und im Grundgesetz aufgefiihrte Institutionen aus (z. B. Parlament,
Verfassungsgericht, Kommunalverwaltungen, Bundeswehr, Polizei usw.) und andere
Korperschaften des offentlichen Rechts oder Korperschaften, die nach dem Gesetz
hoheitliche oder Verwaltungsaufgaben wahrnehmen, und schlieBlich internationale
Organisationen, die durch einen volkerrechtlichen Vertrag gegriindet wurden, dh. weder
der Staat noch die Gemeinde- oder Kommunalverwaltungen unterliegen der Haftung.

Gehaftet werden kann auch eine Organisationseinheit der vorgenannten juristischen
Personen mit Vertretungsrecht, die ihrerseits per Gesetz Rechtspersonlichkeit besitzt,
oder eine Organisation, die ein selbstdndiger Rechtstriager des Zivilrechts sein kann, und
iiber separate Vermogenswerte von Mitgliedern verfiigt.

'"Da eine juristische Person allein keine Straftat begehen kann, also kein Téter sein
kann, ist eine vorsitzliche Straftat einer natiirlichen Person erforderlich. Die ungarische
Losung definiert nicht erschdpfend die Straftaten, fiir die juristische Personen haftbar
gemacht werden konnen, sondern umfasst im Allgemeinen vorsitzliche Straftaten.

Eine weitere Grundvoraussetzung fiir die Haftung einer juristischen Person ist, dass
die Straftat beabsichtigt war oder zur Erlangung eines Vorteils zugunsten der juristischen
Person gefiihrt hat, oder dass die Straftat unter Verwendung der juristischen Person
begangen wurde. Es reicht also aus, dass der Téter die Straftat begeht, um die juristische
Person zu bereichern, aber wenn der Vorteil nachtriglich nicht eintritt, hindert dies die
Organisation nicht daran, gegen die Organisation vorzugehen.

9 CIV. § 1 des Gesetzes 2001
10 CIV. § 2 des Gesetzes 2001
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Eine weitere Bedingung ist, dass die Straftat von einem leitenden Beamten der
juristischen Person im Rahmen seiner Rechtspersonlichkeit begangen werden muss. Es ist
auch moglich, dass nur ein ,,einfacher” Mitarbeiter oder ein Mitglied die Straftat begeht,
dann aber auch das damit verbundene Verhalten der Fiihrungskraft erforderlich ist:
Unterlassung von Fiihrungs- oder Kontrollaufgaben. Dariiber hinaus kann es vorkommen,
dass der Tater ein Aullenstehender ist, in diesem Fall muss einerseits einer der Anfiihrer
von der Straftat Kenntnis haben und andererseits die juristische Person den Vorteil
tatsichlich erlangen miissen oder die Straftat muss unter Verwendung der juristischen
Person begangen werden.

Im Rahmen der von juristischer Person begangenen Straftaten sind in der Regel
Straftaten, die typischerweise von der Geschiftsleitung oder Mitarbeitern (Mitgliedern) der
juristischen Person im Rahmen der Organisation begangen werden und von denen die
Organisation im Allgemeinen profitiert hat. Die Kriminalisierung juristischer Personen erfolgt
nach in- und ausléndischen Erfahrungen vor allem im Bereich Umweltkriminalitit,
Katastrophen bei der Tiatigkeit von Eisenbahn- und Schifffahrtsunternehmen,
Wirtschaftskriminalitit, sowie VerstoBe gegen das Wettbewerbsrecht und Verbraucherdelikte.

Die vierte Grundvoraussetzung fiir die Anwendung der Mafinahmen ist, dass gegen
die natiirliche Person als den Téter gerichtlich bestraft wird, oder einer Riige, Bewéhrung,
Beschlagnahme oder Beschlagnahme von Eigentum unterliegen. Im Gegensatz zu vielen
ausléndischen Losungen verlangt das ungarische Recht daher grundsétzlich nicht nur die
Identifizierung des Téters, sondern auch die Verfolgung des Téters sowie die Verhdngung
dieser Sanktionen gegen ihn. Es gibt jedoch eine Ausnahme: Die Sanktion kann auch
gegen eine juristische Person verhdngt werden, wenn der Téter der Straftat nicht bestraft
werden kann oder seine Identitdt nicht festgestellt wurde oder wenn die Begehung der
Straftat nicht nachgewiesen werden konnte. In letzteren Fillen wird das Strafverfahren
nur gegen die juristische Person gefiihrt und es wird keine natiirliche Person als
Beschuldigter erfasst.

MaBnahmen'!, die gegen eine juristische Person ergriffen werden konnen:

1. (erstens) Liquidation der juristischen Person,

2. (zweitens) Einschrénkung der Tatigkeit der juristischen Person (z. B. darf aufgrund
einer Offentlichen Ausschreibung keine Einlage einziehen, darf an keinem
Offentlichen Vergabeverfahren teilnehmen, darf nicht der Gegenstand eines
Konzessionsvertrags sein, darf nicht als gemeinniitzige Organisation eingestuft
werden, darf keine staatliche oder EU-Forderung erhalten) und

3. (drittens) ist eine Geldstrafe. Wichtig ist, dass unter den im Strafgesetzbuch
geregelten ,,traditionellen* Maflnahmen auch eine Vermdgenseinziechung gegen
eine juristische Person verhidngt werden kann. Davon kann die Aufldsung einer
juristischen Person nur unabhéngig angewandt werden, wihrend die Einschrankung
der Tatigkeit und die GeldbuBle unabhingig und nebeneinander angewendet
werden konnen, aber auch die Vermdgenseinziehung kann zusitzlich zu allen drei
Sanktionen verhéngt werden.

Eine der Todesstrafe einer juristischen Person gleichwertige Sanktion sollte in den

gefihrlichsten Fillen verwendet werden'?. Wir unterscheiden zwei Situationen: Es ist

I CIV. § 3 des Gesetzes 2001
12.CIV. § 4 des Gesetzes 2001
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zwingend erforderlich, wenn die juristische Person keine legitime wirtschaftliche Téatigkeit
ausiibt und die Organisation speziell zur Verschleierung einer Straftat gegriindet wurde,
oder ihre tatsdchliche Tétigkeit der Verschleierung der Begehung einer Straftat dient, so
handelt es sich in diesen Féllen um eine Organisation zur Begehung oder Verschleierung
von Straftaten. Ein weiterer Kiindigungsfall liegt im Ermessen des Gerichts, wenn eine
der beiden letztgenannten Voraussetzungen erfiillt ist, obwohl die juristische Person
(auch) eine rechtmiBige wirtschaftliche Téatigkeit ausiibt. Zugleich sieht das Gesetz eine
Ausnahme vor, wenn die Anwendung einer Sanktion gesetzlich ausgeschlossen ist: wenn
durch die Kiindigung die Erfiillung einer staatlichen oder kommunalen Aufgabe geféhrdet
wirde, oder die juristische Person ein staatliches Versorgungsunternechmen ist, ihr
volkswirtschaftlich von strategischer Bedeutung ist, eine Landesverteidigung oder eine
andere besondere Aufgabe wahrnimmt oder einem Zweck dient. Der Grund fiir diese
Ausnahme liegt offensichtlich darin, dass ein groBeres Interesse an der Weiterfiihrung
dieser Organisationen, das offensichtlich nur schon legitim ist, als an der Auflosung der
Organisationen besteht'?,

“Die Dauer der Einschrinkung der Titigkeit einer juristischen Person kann ein bis
drei Jahre betragen, die Dauer wird in Jahren festgelegt. Interessanterweise finden sich
einige der im Gesetz aufgefiihrten Beschrinkungen auch in anderen Rechtsgebieten (z.B.
Verbot der Teilnahme an einem Vergabeverfahren nach dem Vergabegesetz). Das Verbot
kann auch fiir andere Aktivitidten gelten, die nicht im Gesetz aufgefiihrt sind, da das
Gesetz dem Strafgericht erlaubt, jede Aktivitdt einer juristischen Person zu verbieten.
Gleichzeitig ist hervorzuheben, dass die Tatigkeit einer juristischen Person nur eingeschrénkt
werden kann, dh. der Gesamtumfang der von der Organisation ausiibbaren Tatigkeiten
soll durch das Verbot nicht beriihrt werden, da dies einer Zwangskiindigung gleichkédme.
Andererseits kann dieses Verbot sonstiger Tatigkeiten nur fiir die Tétigkeit gelten, in
deren Rahmen oder im Zusammenhang mit der Straftat begangen wurde.

"Wenn eine Geldstrafe verhingt wird, muss diese in einer Hohe verhiingt werden,
die Untergrenze betrdgt flinfhunderttausend Forint, die Obergrenze steht jedoch relativ
fest: Sie kann das Dreifache des erreichten oder zu erreichenden Eigentumsvorteils
betragen. Diese dreifache Rate weist darauf hin, dass die GeldbuBe bezweckt nicht nur,
einer juristischen Person durch eine Straftat einen Vermdgensvorteil zu entziehen, sondern
durch ihre abschreckende Wirkung auch weitere Straftaten zu verhindern, weil ihre Hohe
den Wert des Vorteils iibersteigt.'® Der Wert eines Vermdgensvorteils ist zu schitzen,
wenn sein Wert nicht oder nur mit unverhéltnisméaBigem Aufwand ermittelt werden kann,
dh, wenn der Vorteil fiir die juristische Person nicht physisch greifbar war.

In Ungarn verhdngen Strafgerichte in der Regel Geldbu3en unter den anwendbaren
Sanktionen.

Abschlielende Gedanken

In den letzten Jahren und Jahrzehnten ist es nicht nur in Ungarn, sondern in allen EU-
Mitgliedstaaten wichtig geworden, sich auf die Einhaltung der Regeln zu konzentrieren,

13 Ministerielle Begriindung zu § 4 des Gesetzes 2001

14 CIV. § 5 des Gesetzes 2001

15 CIV. § 6 des Gesetzes 2001

16 Ministerielle Begriindung zu § 6 des Gesetzes CIV. § 6 des Gesetzes 2001
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deren Verletzung erhebliche Risiken fiir das Wirtschaftsleben birgt. Unternehmen haben
ihre Bemiihungen verstérkt, sich gegen bestimmte Félle von Betrug, Korruption, Missbrauch
oder Geldwédsche zu schiitzen. Es wurde das Konzept der ,,Compliance“-Aktivitit
eingefiihrt, das die Einrichtung mehrerer interner Verfahren erfordert, die darauf abzielen,
rechtswidriges Verhalten von leitenden Angestellten und Mitarbeitern des Unternehmens
zu verhindern, das zur gesetzlichen Haftung des jeweiligen Unternehmens fiithren kénne.

Compliance ist in den letzten Jahren fiir die meisten Unternehmen zu einer
Pflichtaufgabe geworden, die neben der Einhaltung von Standards auch die Festigung
eines fairen und integrierten Geschéiftsumfelds und die Einhaltung der Geschiftsethik
erfordert.

Die Bedeutung des gesetzestreuen Handelns von Wirtschaftsakteuren, dh. in
Ubereinstimmung mit Gesetzen, internen Regelungen, ethischen Anforderungen und
Berufsstandards, und deren Funktionsfahigkeit im Unternehmen, wird daher immer wichtiger,
es besteht auch ein wachsender Bedarf, sich solches Wissen anzueignen. Als Ergebnis wurde
2017 in Ungarn die Ungarische Compliance Gesellschaft'” gegriindet, deren Ziel es ist, die
ungarische Compliancekultur der ethischen Unternehmensfilhrung zu entwickeln, die
Forderung und Steigerung des Compliance-Bewusstseins und die Forderung des damit
verbundenen Wissens im Unternehmensumfeld sowie in den Gemeinschaften von Fachleuten.
Ein weiteres wichtiges Ziel ist es, Unternechmensmissbriuche aus wissenschaftlicher und
praktischer Sicht zu untersuchen, die Probleme, die wihrend des Betriebs des Unternechmens
auftreten, zu analysieren und effektivere und transparentere Unternehmensentscheidungen und
-malnahmen zu treffen, sowie die damit verbundenen Risiken mit professionellen Mitteln zu
reduzieren.
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DREPTUL LA VIATA VIRTUALA

THE RIGHT TO VIRTUAL LIFE
Laura Maria STANILA!

Rezumat

In contextul digitalizarii accelerate si a unei utiliziri sporite a Internetului, problema drepturilor
omului ramdne mai actuald ca niciodata. De fapt, spatiul virtual este un mediu paralel, care a
determinat o migrare a activitatilor umane, precum §i a drepturilor omului si a libertatilor
fundamentale cu consecinta unei noi provocdri in interpretarea si aplicarea acestora. In acest context
trebuie sd ne intrebam: existd o identitate intre drepturile omului pe care le exercitam in realitatea
fizica si drepturile de care ne bucuram in spatiul virtual? lar in lumina acestei dileme, am putea
admite existenta unui drept la viatd virtuala?

Cuvinte cheie: drepturile omului, dreptul la viata, dreptul la viata virtuald, Internet, spatiu virtual

Abstract

In the context of accelerated digitization and increased use of the Internet, the issue of human rights
remains more relevant than ever. In fact, the virtual space is a parallel environment, which has led to
a migration of human activities, as well as of human rights and fundamental freedoms with the
consequence of a new challenge in their interpretation and application. In this context, we must ask
ourselves: is there an identity between the human rights that we exercise in physical reality and the
rights that we enjoy in the virtual space? And, in the light of this dilemma, could we admit the
existence of a right to virtual life?

Key words: human rights, right to life, right to virtual life, Internet, virtual space

I. Conceptul de drepturi virtuale

Internetul, ca element important al vietii umane contemporane si al relatiilor
sociale, evolueaza continuu si ne oferd tuturor posibilitati infinite de a accesa informatii si
servicii, de a ne conecta si de a comunica, precum si de a impartasi idei si cunostinte cu
intregul Mapamond. In timp ce Internetul si digitalizarea sunt prezente in toate domeniile
activitatilor sociale, urmarind sa le imbunatateasca, s creasca viteza de actiune si de rezolvare
a sarcinilor si sa asigure obiectivitatea reactiilor, este evident ca drepturile si libertatile
exercitate Tn procesul de socializare in mediul virtual sunt in dezbatere acerba. De fapt,
Curtea Europeana a Drepturilor Omului (CtEDO) se confruntd cu un numar tot mai mare
de cauze care se referd la incélcarea prevederilor Conventiei Europene a Drepturilor Omului
si a Libertatilor Fundamentale (CEDO) in mediul online si in legatura cu Internetul.

De fapt, Curtea a afirmat in Cauza Cengiz si altii impotriva Turciei’ ci ,Internetul
a devenit acum unul dintre principalele mijloace prin care indivizii 1si exercitd dreptul la
libertatea de a primi si de a impartasi informatii si idei, oferind, in masura in care este
esential, instrumente de participare la activitati si discutii privind probleme politice si
probleme de interes general. (...) Mai mult, in ceea ce priveste importanta site-urilor de
internet in exercitarea libertatii de exprimare, In lumina accesibilitatii acestora si a capacitatii

! Conf.univ.dr., Facultatea de Drept, Universitatea de Vest din Timisoara, Centrul de Cercetri in Stiinte Penale
2 Cengiz s.a. c. Turcia, hotérarea din 1 Decembrie 2015, www.echr.coe.int.
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lor de a stoca si comunica cantitati mari de informatii, Internetul joacad un rol important in
imbundtatirea accesului public la stiri si in facilitarea difuzarii informatiilor in general™. In
contextul modern al utilizarii tehnologiei digitale, determinarea pozitiei juridice a persoanei
fizice fati de fiecare aspect al utilizirii tehnologiei digitale este o necesitate®.

Dupa cum se precizeazd in Recomandarea CM/Rec(2014)6 si Memorandumul
explicativ al Comitetului de Ministri catre statele membre cu privire la un Ghid al drep-
turilor omului pentru utilizatorii de Internet, ,Internetul are o valoare de serviciu public.
Oamenii, comunitdtile, autoritatile publice si entititile private se bazeaza pe Internet
pentru desfasurarea activitatilor lor si au o asteptare legitima ca serviciile acestuia sunt
accesibile, furnizate fara discriminare, sigure, de incredere si continue. In plus, nimeni nu
ar trebui sa fie supus unei interferente ilegale, inutile sau disproportionate in exercitarea
drepturilor omului si a libertitilor fundamentale atunci cand foloseste Internetul””.

Conform paragrafului 14 din Comentariile la Recomandarea CM/Rec(2014)6 a
Comitetului de Ministri catre statele membre cu privire la un Ghid privind drepturile
omului pentru utilizatorii de Internet, accesul persoanelor si comunitatilor utilizatorilor la
Internet si utilizarea optima a acestuia necesita eforturi pentru a le informa si imputernici
sd 1si exercite drepturile si libertatile in mediile online. Aceasta abordare a fost afirmata
de Comitetul Ministrilor in Declaratia privind principiile guvernantei Internetului, din
2011, in care s-a subliniat viziunea asupra unei abordar a Internetului centratd pe oameni
si bazata pe drepturile omului, conform cu care puterea utilizatorilor sa isi exercite
drepturile si libertitile pe Internet constituie un principiu al guvernirii Internetului®,

Transformarile sociale si juridice survenite datoritd acestei noi ,,Ere a tehnologiei”
sunt dramatice. Strategia de guvernare alnternetului 2016-2019 a Consiliului Europei
oferd noi termeni si definitii precum’:

* Cetateni digitali (engl. Digital citizens) - persoane capabile sd-si exercite si sa-si
apere drepturile si responsabilitatile democratice on-line si sd protejeze drepturile
omului, democratia si statul de drept in spatiul cibernetic.

* Cetatenia digitala (engl. Digital citizenship) — exercitarea si protectia/apararea
drepturilor si responsabilitatilor democratice intr-un mediu digital/spatiu cibernetic.

* Magna Carta Digitala (engl. Digital Magna Carta) - o declaratie a drepturilor pentru
Internet, al carei scop este, printre altele, dezvoltarea unor legi pozitive care sa

protejeze si sa extinda drepturile utilizatorilor la un web deschis, gratuit si universal;

3 Idem, par. 49 si 52.

4 J. Stojsi¢ Dabeti¢, Human Dignity in the Face of Usage of Digital Technology, in Z. Pavlovi¢ (ed.),
Yearbook. Human Rights Protection. The Right to Dignity, Nr. 3, Novi Sad 2020, p. 159.

3 Consiliul Europei, Ghidul drepturilor omului pentru utilizatorii de internet, Recomandarea CM/Rec(2014)6
si expunerea de motive a Comitetului de Ministri catre statele membre cu privire la un Ghid pentru
drepturile omului pentru utilizatorii de internet, adoptat de Comitetul de Ministri la 16 aprilie 2014 la cea
de-a 1197-a reuniune a adjunctilor ministrilor, punctul 3.

¢ Comentarii la Recomandarea CM/Rec(2014)6 a Comitetului de Ministri citre statele membre privind un ghid
privind drepturile omului pentru utilizatorii de internet, https://rm.coe.int/16804d5b31, accesat la 1.09.2021.

7 Consiliul Europei, Guvernarea Internetului — Strategia Consiliului Europei 2016-2019 - Democratie,
drepturile omului si statul de drept in lumea digitald (Internet Governance — Council of Europe Strategy
2016-2019 - Democracy, human rights and the rule of law in the digital world), adoptata la cea de-a 1252-a
reuniune a Comitetului Ministrilor de la 30 martie 2016; Strategia de guvernare a internetului 2016-2019/
Glosar de termeni (Internet Governance Strategy 2016-2019/ Glossary of Terms), p. 17, 21,
https://rm.coe.int/internet-governance-strategy-2016-2019-updated-version-06-mar-2018/1680790ebe,
accesat la 1.09.2021.
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* Net-Cetatenia (engl. Net-citizenship) - Termenul ,,Netizen” este un portmanteau al
cuvintelor ,,/nternet” si ,,cetatean” (engl. citizen) desemnand ,,cetateanul retelei” sau
“cetateanul Internetului”. Acest termen descrie o persoand implicatd activ in
comunitatile online sau activa pe Internet in general. Termenul implica, in mod
obignuit, un interes si un angajament activ in imbunatatirea Internetului, facandu-1
o resursa intelectuala si sociala, sau in imbunatatirea structurilor politice din jur,
in special in ceea ce priveste accesul deschis, neutralitatea retelei si libertatea de
exprimare. ,,Cetatenii Internetului” mai sunt, de asemenea, denumiti in mod obisnuit
si ”cetateni cibernetici”, expresia avand conotatii semantice similare.

Toate aceste referinte contureazd cumva o identitate paralela a actorilor sociali n
spatiul virtual iar fiintele umane devin, astfel, fiinte virtuale (sau poate ar trebui sa le numim
fiinte digitale)? Exercitarea drepturilor si libertatilor in mediul virtual se realizeaza, oare,
in acelasi mod in care aceste drepturi si libertati sunt exercitate in realitatea fizica? lata
cateva Intrebari cu privire la care doctrina mai are mult de dezbatut.

Potrivit lui Lawrence Lessig, ar trebui sa distingem intre Internet si spatiul cibernetic,
ambele elemente completdnd zona spatiului virtual. Internetul este un mijloc de comunicare,
in timp ce spatiul cibernetic ,,nu reprezintd un singur loc. El este constituit din mai multe
locuri. lar caracterul acestor multe locuri difera in moduri fundamentale. Aceste diferente
provin in parte de la oamenii care populeaza aceste locuri, dar numai demografia singura
nu explicd variatia”®. Cyberspatiul este compus din camere de chat separate, gateway-uri
intranet, plicuri digitale si alte sisteme de limitare a accesului, toate aceste componente
aseminandu-se cu efectele granitelor nationale, granitelor fizice si distantei topografice’.
Cu alte cuvinte, asa cum a incercat doctrina sa explice, Internetul este mediul, n timp ce
spatiul cibernetic (cyberspatiul) reprezinta societatea.

Existenta unei persoane pe Internet, care actioneazd in spatiul cibernetic, este
destul de diferitd de existenta sa si actiunea sa in viata reala.

Daca un ,,netizen” (,,cetitean al retelei”) reprezintd o persoand implicatd activ in
comunitatile online sau pe Internet, se pune intrebarea cate dintre caracteristicile sale din
viata reala sunt preluate in spatiul virtual?

Asa cum a subliniat Lessig, in spatiul cibernetic nu existd oameni normali sau anor-
mali, nu existi ,,orbi”, ,,surzi” sau ,,urati”', nu existi etichete. Suntem ceea ce comunicim.

Intrucat o mare parte a existentei noastre se realizeaza in mediul virtual, este im-
portant si intelegem daca spatiul cibernetic asigura drepturi si libertati asociate identitatii
noastre digitale.

I1. Un nou drept in cyberspatiu - dreptul la viata virtuala

Prin Ghidul privind drepturile omului pentru utilizatorii de Internet'!, adoptat la
16 aprilie 2014 de Comitetul de Ministri al Consiliului Europei, s-a stabilit cadrul de baza

8 L. Lessig, Code. Version 2.0, Basic Books New York, 2006, p. 83.

% L. Lessig, op.cit., nota 7, p. 84.

107, Lessig, op.cit., notele 7, 8, p. 86-87.

1 Consiliul Europei, Ghidul drepturilor omului pentru utilizatorii de internet, Recomandarea CM/Rec(2014)6
si Expunerea de motive a Comitetului de Ministri cétre statele membre cu privire la un Ghid privind
drepturile omului pentru utilizatorii de internet, adoptatd de Comitetul de Ministri la 16 aprilie 2014 la a
1197-a sedinta.
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al principiilor pentru protejarea drepturilor fundamentale ale omului garantate de CEDO
pentru utilizatorii de Internet. Ghidul a fost conceput ca un instrument:

* de utilizat de catre persoane fizice atunci cand se confruntd cu dificultati in exer-
citarea drepturilor lor online;

* pentru a ajuta guvernele si institutiile publice sa 1si indeplineasca obligatiile de a
proteja, respecta si garanta drepturile omului;

* pentru a declansa discutiile nationale referitoare la protectia si promovarea drep-
turilor utilizatorilor de Internet si impunerea acestora in mediile online;

* pentru a promova responsabilitatea sociala corporativa prin incurajarea sectorului
privat sa actioneze In mod responsabil si cu respectarea drepturilor persoanelor cu
care contracteaza.

Ghidul subliniaza faptul ca protectia libertatii de exprimare, a accesului la informatii,

a dreptului la libertatea de Intrunire, protectia impotriva criminalitatii informatice, a
dreptului la viata privatd si protectia datelor cu caracter personal sunt toate garantate in
mod egal atdt online cat si offline. Potrivit paragrafului 2 din Ghid, ,,(...) Drepturile
omului, care sunt universale si indivizibile, precum si standardele conexe, prevaleaza
asupra termenilor si conditiilor generale impuse utilizatorilor de Internet de citre orice
actor din sectorul privat. ”’

Ghidul vorbeste, de asemenea, despre dreptul de acces la Internet ca un mijloc
important pentru ca oamenii sd 1si exercite drepturile si libertatile si s@ participe la
democratie. Prin urmare, oamenii nu ar trebui sé fie deconectati de la Internet impotriva
vointei lor, cu exceptia cazului in care acest lucru este decis de o instantd. In anumite
cazuri, prevederile contractuale pot duce, de asemenea, la intreruperea serviciului, dar
aceasta ar trebui si fie 0 misurd de ultimi instantd.'

In opinia mea, dreptul la viati virtuala izvoriste din acest nou set de drepturi
digitale care sunt recunoscute de comunitatea internationald si mai ales, din dreptul de
acces la Internet. De fapt, dreptul de acces la Internet este interconectat cu dreptul la viata
virtuald, primul reprezentand o conditie anterioara in lipsa cdreia dreptul la viatd virtuala
nu ar avea sens.

Totusi, nu exista nicio discutie pe tema dreptului la viata virtuald, deoarece nici
documentele europene, nici doctrina nu il numesc ca atare si nici nu 1l analizeazd in
studiile de specialitate. De exemplu, Internet Rights & Principles Dynamic Coalition™ —
care este o retea internationald de persoane individuale si organizatii care coopereaza
pentru a sustine drepturile omului in mediul online si 1n spectrul de domenii de elaborare
a politicilor pe Internet — a elaborat Carta Drepturilor Omului si a Principiilor pentru
Internet’. Acest document acoperi intregul domeniu al drepturilor omului, bazindu-se pe
Declaratia Universali a Drepturilor Omului si alte conventii ale Natiunilor Unite'®. In 2011,

12 Acces si nediscriminare, alin. 1, Anexa la Recomandarea CM/Rec(2014)6.

13 Internet Rights & Principles Dynamic Coalition (IRPC) se fundamenteazi pe Forumul ONU pentru Gu-
vernarea Internetului, un forum ,,cu mai multe parti interesate”, deschis pentru guvern, afaceri si grupuri
ale societatii civile pentru a se reuni si pentru a discuta punctele de ingrijorare reciproce care se incadreaza
la rubrica Guvernarii Internetului. guvernare. A se vedea, http://www.intgovforum.org, accesat 1.09.2021.

14 http://internetrightsandprinciples.org, accessed on 1.09.2021.

15 Carta este rezultatul muncii multor persoane individuale si organizatii de-a lungul anilor. A se vedea,
http://www.ohchr.org/EN/Issues/Pages/WhatareHumanRights.aspx, accesat la 1.09.2021. La prima reuniune
de revizuire a WSIS +10 a UNESCO, la inceputul lui 2013, IRPC a stabilit cea de-a doua faza a Cartei
IRPC, ,,Carta 2.0”.
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coalitia a lansat Cele zece principii puternice'®, o distilare a zece valori si principii cheie
care stau la baza Cartei.
Carta prevede urmatoarele drepturi si principii:

1)
2)

3)
4)

)

6)

7)

8

9)

10)

Universalitate si egalitate - Toti oamenii se nasc liberi si egali In demnitate si
drepturi, care trebuie respectate, protejate si realizate in mediul online.
Drepturi si Justitie Sociald - Internetul este un spatiu pentru promovarea, pro-
tectia si indeplinirea drepturilor omului si promovarea justitiei sociale. Toata
lumea are datoria de a respecta drepturile omului ale tuturor celorlalti in mediul
online.

Accesibilitate — Orice persoand are dreptul egal de a accesa si de a utiliza un
Internet securizat si deschis.

Exprimare si asociere - Orice persoana are dreptul de a cauta, primi si distribui
informatii in mod liber pe Internet, fard cenzurd sau alte interferente. Orice
persoana are, de asemenea, dreptul de a se asocia liber prin si pe Internet, in
scopuri sociale, politice, culturale sau de alta natura.

Confidentialitate si protectia datelor — Orice persoand are dreptul la confiden-
tialitate online. Aceasta include libertatea de a nu fi supravegheata, dreptul de
a utiliza criptarea si dreptul la anonimatul online. Orice persoand are, de aseme-
nea, dreptul la protectia datelor, inclusiv controlul asupra colectarii, pastrarii,
prelucrarii, eliminarii si dezvaluirii datelor cu caracter personal.

Viata, libertate si securitate - Drepturile la viata, libertate si securitate trebuie
respectate, protejate si indeplinite online. Aceste drepturi nu trebuie sa fie
incdlcate sau utilizate pentru a incalca alte drepturi in mediul online.
Diversitatea - Diversitatea culturala si lingvisticd pe Internet trebuie promo-
vatd, iar inovatia tehnica si politicd ar trebui incurajatd pentru a facilita
pluralitatea opiniilor.

Egalitatea in retea — Orice persoand trebuie sd aiba acces universal si deschis
la continutul Internetului, fara prioritizare discriminatorie, filtrare sau control
al traficului din motive comerciale, politice sau de altd natura.

Standarde si reglementari - Arhitectura Internetului, sistemele de comunicatii
si formatele de documente si date se bazeaza pe standarde deschise care asigura
interoperabilitate completd, incluziune si sanse egale pentru toti.

Guvernare - Drepturile omului si justitia sociala trebuie sa formeze bazele
legale si normative pe care functioneaza si este guvernat Internetul. Acest lucru
se va intdmpla intr-un mod transparent si multilateral, bazat pe principiile
deschiderii, participarii incluzive si responsabilizarii.

Chiar daca dreptul la viatd este abordat in cadrul celui de-al saselea principiu -
Viata, Libertate si Securitate - Carta statuand ca ,,drepturile la viata, libertate si securitate

trebuie respectate, protejate si indeplinite online

17 _in explicatiile Cartei nu existi nicio

16 http://internetrightsandprinciples.org/site/campaign, accesat la 1.09.2021.

17 Art. 3 din Carta IRPC - Dreptul la Libertate si Securitate pe Internet. Dupd cum este consacrat in articolul 3
din Declaratia Universala a Drepturilor Omului: ,,orice persoana are dreptul la viata, libertate si securitate”.
Toate masurile de securitate trebuie s fie in concordanta cu legislatia si standardele internationale privind
drepturile omului. Aceasta inseamna cd masurile de securitate vor fi ilegale in cazul in care restrictioneaza
un alt drept al omului (de exemplu dreptul la viatd privata sau dreptul la libertatea de exprimare), cu
exceptia unor circumstante exceptionale. Toate restrictiile trebuie sa fie precise si definite in mod restrans.
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o referire directa la dreptul la viata. De fapt, protectia dreptului la viatd pe Internet este dedusa
din garantarea protejarii impotriva tuturor formelor de criminalitate si nimic mai mult.

Nu pot sd nu observ faptul cd autorii Cartei nu au facut nicio diferenta intre dreptul
la viata al unei fiinte umane si dreptul la viata virtuala, deoarece Carta protejeaza in mod
evident dreptul la viatd fizica atunci cand acesta este periclitat prin comportamente care
au loc 1n spatiul cibernetic.

In opinia mea, toate drepturile Internetului identificate de actorii internationali sau
de catre doctrind, nu pot fi intelese in absenta recunoasterii unui drept la viata virtuala, ca
drept distinct de dreptul geaman care urmareste protejarea vietii fizice. Nu s-ar putea
accepta faptul ca viata virtuald ar fi o prelungire a dreptului la viatd in spatiul cibernetic,
deoarece 1n spatiul cibernetic interactioneaza si alte entitétii, nu doar fiintele umane, asa
cum voi demonstra in urmatorul subtitlu.

II1. Comparatie intre dreptul la viata si dreptul la viata virtuala

In acest subtitlu voi realiza o paralela intre dreptul la viata (DV) si dreptul la viati
virtuald (DVV) pentru a sublinia aseméanarile si deosebirile dintre aceste doud drepturi,
demersul comparativ realizandu-se prin raportare la un set de itemi relevanti: sediul materiei,
mediu, actori indreptatiti, exceptii, durata, drepturi opuse, probleme legate de identitate/
identificare, Incetare si protectie prin mijloace de drept penal.

A) Sediul materiei

DV este prevazut de un numar important de documente internationale, europene si
nationale'® — doar pentru a exemplifica acest lucru indic: art. 2 din Conventia Europeani a
Drepturilor Omului (CEDO), art. 1 din Protocolul nr. 6 la CEDO, art. 3 din Declaratia
Universald a Drepturilor Omului, art. 6 alin. 1 din Protocolul privind drepturile civile si
politice. Conventia ONU privind drepturile copilului garanteaza, de asemenea, dreptul la
viatd al persoanei prin art. 6."

DVYV este numit doar de Carta Drepturilor Omului si Principiilor pentru Internet
care, asa cum am subliniat deja, se referda la DV pentru situatiile in care acesta este
periclitat In mediul online. Concluzionez ca nu exista nicio prevedere a DVV, prin viata
virtuala intelegandu-se, de fapt, in opinia mea, dreptul de a exista si de a actiona in

Toate restrictiile trebuie sa constituie minimul necesar pentru a satisface o nevoie reald, care este recunos-

cutd de lege in temeiul dreptului international si proportionald cu aceastd nevoie. Restrictiile trebuie sa

indeplineasca, de asemenea, criterii suplimentare care sunt specifice fiecarui drept. Nu sunt permise
restrictii in afara acestor limite stricte. Pe Internet, dreptul la viata, libertate si securitate include:

a) Protectia impotriva tuturor formelor de infractionalitate — Orice persoana va fi protejata impotriva
tuturor infractiunilor comise pe sau folosind Internetul, inclusiv hartuirea, urmarirea cibernetica, traficul
de persoane si utilizarea abuziva a identitatii digitale si a datelor.

b) Securitatea Internetului - Orice persoand are dreptul de a se bucura de conexiuni sigure la si pe Internet.
Aceasta include protectia impotriva serviciilor si protocoalelor care ameninta functionarea tehnica a
Internetului, cum ar fi virusi, programe malware si phishing.

Constitutia Romaniei prevede dreptul la viatd prin art. 22: ,,Dreptul la viata, la integritate fizica si psihica

(1) Dreptul la viata, precum si dreptul la integritate fizica si psihica a persoanei sunt garantate. (2) Nimeni

nu poate fi supus la torturd sau la orice fel de pedepse sau tratamente inumane sau degradante. (3) Pedeapsa cu

moartea este interzisa.”

Z. Pavlovié, N. Paunovié, Protection of Children from Sexual Abuse and Exploitation in International,

European and National Legal Framework, in Z. Pavlovi¢ (ed.), Yearbook. Human Rights Protection. The

Right to Dignity, No. 3, Novi Sad 2020, p. 318.

o
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mediul virtual (cyberspatiu). Or, un asemenea inteles nu reiese din niciun document
oficial sau neoficial contemporan.

B) Mediu

DV este un drept exercitat si protejat in realitatea fizica, fiind conectat la principala
trasaturd a fiintei umane — viata fizicd — si neconditionat de alte trasaturi umane precum
constiinta.

DVYV este un drept care trebuie exercitat in spatiul cibernetic care este o dimen-
siune paraleld a existentei fizice, incd neconditionat de caracteristica de a fi uman, asa
cum voi demonstra in continuare la pct. C.

C) Actori indreptatiti si identitate digitala

DV este garantat pentru fiinte umane®’, supravietuirea fizici fiind o conditie prealabili
pentru a beneficia de diferite drepturi si libertiti*'. Dupa cum se arati in doctrind, ,, confi-
nutul drepturilor omului poate fi cunoscut prin observarea trasaturilor caracteristice ale
naturii umane. Astfel, observatia ca Omul este prin natura sa o fiintd - vie, sociald si
spirituald - face posibila deducerea ideii ca drepturile omului protejeaza viata si
integritatea fizica a persoanelor (fiinte), apoi capacitatea acestora de a intemeia o familie
(fiinte vii), apoi aceea de a se asocia §i exprima (fiinte sociale) si in final libertatile spi-
ritului (fiinte spirituale). Protectia acestor facultati urmareste in cele din urma reducerea
obstacolelor din calea dezvoltarii armonioase a personalitdtii, in toate dimensiunile
naturii umane” >

DVV se exprima prin identitatea digitala sau electronica. Identitatea digitala este
manifestarea electronica a vietii virtuale a unei entitati. [dentitatea digitala este definita ca
informatie despre o entitate utilizatd de sistemele informatice pentru a reprezenta un agent
extern. Agentul respectiv poate fi o persoand, organizatie, aplicatie sau dispozitiv.
ISO/IEC 24760-1 — Standardele pentru securitate si confidentialitate — Un cadru pentru
managementul identitatii>, document elaborat de 1SO — International Standardization
Organizaton (Organizatia Internationald pentru Standardizare) - si IEC - International

20 Art. 1 din Declaratia Universald a Drepturilor Omului: ,, Toate fiintele umane se nasc libere si egale in dem-
nitate si drepturi. Ele sunt inzestrate cu ratiune si constiinta si ar trebui sa se comporte una fata de cealalta
intr-un spirit de fraternitate.”

S. Reisoglu, Right to Life, Journal of International Affairs, December 1998 - Februarie 1999, Vol. III, Nr. 4,
http://sam.gov.tr/pdf/perceptions/Volume-III/december?201998-february%201999/SafaReisoglu.pdf, accesat la
1.09.2021.

G. Pupinnck, The Dignity (and Indignity) of Human Life in International Law, in Right to Life and Human
Dignity, 70th Anniversary of the Universal Declaration of Human Rights, Geneva 2018, p. 34,
https://christusliberat.org/journal/wp-content/uploads/2018/11/Right-to-Life-3-Dec-18_web.pdf, accesat la
1.09.2021.

ISO/IEC 24760 Securitate si confidentialitate IT — Un cadru pentru managementul identitétii este un set
de standarde internationale, care stabilesc un cadru pentru emiterea, administrarea si utilizarea datelor care
servesc la caracterizarea persoanelor, organizatiilor sau componentelor tehnologiei informatiei care
opereaza In numele a persoanelor sau organizatiilor. Documentul specificd conceptele fundamentale si
structurile operationale ale managementului identitatii cu scopul de a realiza managementul sistemului
informational astfel incat sistemele informationale sa poata indeplini obligatiile de afaceri, contractuale, de
reglementare si legale. Prima parte a documentului (ISO/IEC 24760-1:2019 IT Security and Privacy — Un
cadru pentru managementul identitatii — Partea 1: Terminologie si concepte) specificd terminologia si
conceptele pentru managementul identitatii, pentru a promova o intelegere comuna in domeniul manage-
mentului identitatii. A se vedea https://docs.evolveum.com/glossary/iso24760/, accesat la 10.01.2022.

2

22

23
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Electrotechnical Commission (Comisia Elecrotehnica Internationald) -, defineste identitatea
ca ,,un set de atribute legate de o entitate”. Digitalizarea informatiilor personale schimba
modurile de identificare a persoanelor si de gestionare a relatiilor, de ex. pe Internet. Ceea
obisnuia sa fie o identitate ,,naturald”, de ex. prezentarea personald a unei persoane la un
ghiseu, “este acum la fel de virtuald ca un cont de utilizator la un portal web, o adresa de e-
mail sau un numar de telefon mobil”24. Identitatea digitala poate fi, de asemenea, denumita
subiect digital sau entitate digitala si este reprezentarea digitald a unui set de asumptii facute
de o parte despre ea insisi sau despre o alti persoand, grup, lucru sau concept®.

Identitatea digitala se bazeaza pe principiile non-fizice — reducerea si uneori eli-
minarea granitelor la nivel de natiune, religie, gen, rasi si varsta’®. Participarea in spatiul
digital influenteaza semnificativ constructia identitétii si modifica experienta sinelui, creand
posibilitatea unui eu ideal, mult diferit de cel real®’.

Dar, asa cum am subliniat deja, identitatea digitala se refera la o entitate, nu neaparat la
o fiintd umana. Ar putea fi, de asemenea, o persoana juridicd, o entitate colectiva fara
personalitate juridici si, de asemenea, un sistem de inteligenti artificiald, de ex. un Bor.

Prezenta in spatiul cibernetic se bazeaza pe trei elemente: identitate, autentificare si
credentiale, astfel ca pot fi identificate anumite asemanari cu identitatea si identificarea
din viata reald, asa cum aratd Lessig. Dar totusi, In viata reald folosim pentru identificare
acte de identitate, pasapoarte, conturi bancare, certificate etc. In spatiul cibernetic folosim
in principal IP — adresa protocol Internet si diverse parole.

O adresa IP este o adresa unica ce identifica un dispozitiv de pe Internet sau o retea
locald. IP inseamnd ,,Internet Protocol”, care reprezintd un set de reguli ce guverneaza
formatul datelor trimise prin Internet sau prin reteaua locala. In esentd, adresele IP sunt
identificatorul care permite transmiterea informatiilor intre dispozitivele dintr-o retea: ele
contin informatii despre locatie si fac dispozitivele accesibile pentru comunicare. Internetul
are nevoie de o modalitate de a face diferenta intre diferite computere, routere si site-uri
web. Adresele IP oferd o modalitate de a face acest lucru, constituind o parte esentiala a
modului in care functioneaza Internetul. O adreséd IP este un sir de numere separate prin
puncte. Adresele IP sunt exprimate ca un set de patru numere - un exemplu de adresa ar
putea fi 192.158.1.38. Fiecare numar din set poate varia de la 0 la 255. Deci, intervalul
complet de adrese IP variazd de la 0.0.0.0 la 255.255.255.255. Adresele IP nu sunt
aleatorii. Ele sunt produse si alocate matematic de Autoritatea pentru Alocarea Numerelor

24 K. Rannenberg, D. Royer, A. Deuker, The Future of Identity in the Information Society, 2009. Disponibil
la DOI: 10.1007/978-3-642-01820-6

2 D. Deh, D. Glodovi¢, The Construction of Identity in Digital Space, AM Journal of Art and Media Studies
Nr. 16, 2018, p. 101-111. Disponibil la DOI: 10.25038/am.v0i16.257.

26 Idem, p. 104.

27 1dem, p. 109.

28 Jn Bot este un program software care functioneazi pe Internet si efectueaza sarcini repetitive. in timp ce o
parte din traficul pe Internet este generat de Boti ’buni”, Botii malitiosi pot avea un impact negativ
important asupra unui site sau asupra unei aplicatii. Botii sunt automatizati, ceea ce inseamna ca ruleaza
conform unor instructiuni, fara sa fie nevoie de interventia unui utilizator uman. Botii imitd sau inlocuiesc
adesea comportamentul unui utilizator uman si pot fi de mai multe tipuri: Chatboti (programe care
simuleaza conversatia umana raspunzand la anumite fraze cu raspunsuri programate); crawler-ele web (sau
Googlebots, care sunt programe ce scaneazd continut de pe pagini web de pe tot Internetul); Boti sociali
(programe care opereazd pe platforme de social media); Boti malitiosi (programe malware care sterg
continut, raspandesc continut spam sau efectueazd atacuri asupra credentialelor). A se vedea
https://www.cloudflare.com/learning/bots/what-is-a-bot/, accesat la 1.09.2021.
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pe Internet (IANA - Internet Assigned Numbers Authority), o divizie a Corporatiei Internet
pentru Nume si Numere Alocate (ICANN - Internet Corporation for Assigned Names and
Numbers).”

Exista anumite conexiuni Intre viata reald si “viata™" virtuald deoarece datele din
viata reald sunt stocate 1n spatiul cibernetic. Cu toate acestea, existenta virtuald nu are
nimic de-a face cu existenta fizica, deoarece o persoand care decedeaza in spatiul fizic ar
putea continua sd ,,traiasca’ online, identitatea sa electronica nefiind stearsa.

De fapt, exista autori care vorbesc despre “tehnospiritualitate” — un fel de viata dupa
moarte in spatiul cibernetic®'. ”Migrarea” in masi citre retelele sociale online a condus si
la aparitia unui numar tot mai mare de profiluri online ale unor persoane care nu mai sunt
in viatd. Cu toate acestea, moartea unui utilizator nu are ca rezultat eliminarea contului
sdu si nici a locului profilului dintr-o retea de socializare sau platforma online. In schimb,
comportamentul prietenilor de pe reteaua respectiva care interactioneaza in continuare cu
acel profil/cont conferd o “viatd” continud identititii pe care o reprezintd acel profil.
Utilizarea activa a paginilor de profil ale utilizatorilor decedati ridica intrebari cu privire
la natura mortii in acest context socio-tehnic. Literatura de specialitate arata ca retelele de
socializare online fac posibili o ,,persistentd tehnologica a identititii”*2. Cercetitorii de la
Oxford Internet Institute au estimat ca, pe baza datelor globale din 2018, numarul
conturilor corespunzand persoanelor decedate de pe cea mai mare retea de socializare din
lume — Facebook — ar putea ajunge la 4,9 miliarde pani la sfarsitul acestui secol®.

2530

D) Exceptii

DV are limitari (exceptii) prevazute de art. 2 CEDO. Viata umand nu poate fi
curmatd intentionat, cu exceptia situatiilor prevazute de art. 2 si art. 15 CEDO care se
referd la: Hotararile judecatoresti prin care se aplicd pedeapsa capitala (art. 2 alin. 1
CEDO: ,,Dreptul oricarei persoane la viata este protejat de lege. Nimeni nu poate fi privat
de viata sa In mod intentionat decat in executarea unei sentinte pronuntate de o instanta in
urma condamndrii sale pentru o infractiune pentru care legea prevede pedeapsa cu
moartea.” Chiar dacd Protocolul nr. 61, privind abolirea pedepsei cu moartea, anexa la
Conventie prevede ca ,,Pedeapsa cu moartea va fi abolitd. Nimeni nu va fi condamnat la
aceasta pedeapsd sau executat”, art. 2 din Protocol autorizeaza pedeapsa cu moartea
pentru faptele sdvarsite in timpul sau ca urmare a riscului razboiului. O alta categorie de
exceptii este prevazutd de art. 2 alin. 2 CEDO - folosirea fortei care este absolut necesara
ar putea duce la moartea unei fiinte umane. In aceastd categorie sunt incluse: legitima
aparare, retinerea si impiedicarea evadarii unui detinut, reprimarea rebeliunilor si revoltelor.

29 ICANN este o organizatie non-profit care a fost infiintatd in Statele Unite ale Americii in anul 1998 pentru
a ajuta la mentinerea securitatii Internetului si a permite folosirea acestuia de catre toate persoanele. De
fiecare data cand o persoand inregistreaza un domeniu pe Internet, se adreseaza unui registrator de nume
de domeniu, care plateste o mica taxa catre ICANN pentru Inregistrarea domeniului respectiv. A se vedea
https://www kaspersky.com/resource-center/definitions/what-is-an-ip-address, accesat la 1.09.2021.

30 Un termen mai potrivit ar fi “existenta”.

31 J. R. Brubaker, J. Vertesi, Death and the Social Network, http://www.dgp.toronto.edu/~mikem/hcieol/
subs/brubaker.pdf, accesat la 1.09.2021.

32 JR. Brubaker, I am an ID: Non/persisting our sociotechnical digital identities. Tezd de dizertatie,
Georgetown University, Washington D.C., 2009, citat de J.R. Brubaker and J. Vertesi, p. 1.

33 The WALRUS, What Happens to Your Social Media Accounts after You Die, 4 Tunie 2021, https:/
thewalrus.ca/death-what-happens-to-your-social-media-accounts-after-you-die/, accesat la 2.09.2021.
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O alta categorie este cea a actiunilor de rizboi la care se referd art. 15 alin. 2 CEDO. Nu
in ultimul rand, comportamentele suicidare constituie, de asemenea exceptii de la caracterul
absolut al dreptului la viata.

DVV nu are limitari aparente, dar totusi aceste limitari existd. O persoana care
actioneaza in spatiul cibernetic nu poate sterge identitatea virtuald a altui actor cibernetic,
deoarece identitatea virtuald este legatd intr-o oarecare masurd de identitatea fizicd a
fiintelor umane. Numai ,,sinuciderea virtuala” este posibild, o persoand putandu-si sterge
propria identitate virtuala sau, cel putin poate face tot posibilul sa incerce acest lucru.
Chiar si 1n cazul retelelor sociale online, administratorii nu pot decat sa blocheze accesul
unei persoane la acea retea, dar nu pot sterge identitatea virtuala a persoanei care nu a
respectat regulile pe o anumita platforma online.

E) Durata

DV este garantat si protejat pe intreaga duratd a vietii omului, din momentul
nasterii, pand in momentul mortii. Totusi, existd o tendintd emergentd de a extinde recu-
noasterea dreptului la viatd si inainte de nastere, In special de la momentul conceptiei, si,
prin urmare, de a recunoaste personalitatea juridicd prenatald - Tn Incercarea de a acorda
drepturi unui zigot, embrion sau fat care ar fi egale sau superioare drepturilor femeilor
insdrcinate. Aceastd tendintd este fundamentatd pe motivatii ideologice si religioase, iar
disputa teoreticd pe marginea acestui subiect este departe de a fi incheiatd** si nu constituie
subiectul prezentului studiu. DV inceteaza In momentul termindrii vietii fizice, din punct
de vedere juridic acest moment corespunzand cu momentul constatirii mortii cerebrale.

In contrapartidi, DVV ar trebui si fie garantat pe intreaga existenti in spatiul
cibernetic din momentul inregistrarii si dobandirii identitatii virtuale. Foarte interesant
este faptul cd momentul incetarii vietii virtuale nu este usor de determinat, deoarece stergerea
prezentei virtuale — a contului virtual — 1n spatiul cibernetic nu duce neaparat la o ,,moarte
virtuald”, urmele unei existente virtuale fiind identificabile online. De exemplu, prin
verificarea si analiza metadatelor, identitatea numerica, chiar daca a fost stearsa, ar putea
fi detectata datorita altor informatii legate de ID-ul electronic. In plus, interactiunea dintre
o identitate digitald (corespunzatoare unui cont/profil) cu site-uri, platforme, retele de so-
cializare, camere de chat, etc. online determind o multiplicare tinzand céatre infinit a
“urmelor” digitale lasate de acea persoana in mediul online. Demersul de stergere completa
a tuturor acestor urme este, in mod evident, utopic.

In acest context, este interesant exemplul The Internet Archive, o organizatie non-
profit, care este o biblioteca digitald dinamica si in crestere de site-uri de internet si alte
artefacte culturale n forma digitald, oferind acces gratuit cercetétorilor, istoricilor, savantilor
si publicului larg, cu scopul declarat de a oferi Acces Universal la Toate Cunostintele.
Arhiva a fost initiatd n 1996 prin arhivarea Internetului in sine, un mediu care, la vremea
respectiva, abia Incepea sa creasca in utilizare. La fel ca ziarele, continutul publicat pe
web a fost efemer — dar, spre deosebire de ziare, nimeni nu era preocupat de salvarea
continutului online. Astazi, Arhiva are peste 25 de ani de istorie web accesibild prin
motorul Wayback Machine si lucreaza cu peste 750 de biblioteci si alti parteneri printr-un
program Archive-IT pentru a identifica paginile web importante. Astazi, Arhiva Internet

34 Pentru informatii suplimentare a se vedea L.M. Stinild, Provocirile bioeticii si raspunderea penald,
Universul Juridic, Bucuresti, 2015, p. 89-114.
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contine: 588 de miliarde de pagini web, 28 de milioane de carti si texte, 14 milioane de
inregistrari audio (inclusiv 220.000 de concerte live), 6 milioane de videoclipuri (inclusiv
2 milioane de programe de stiri TV), 3,5 milioane de imagini, 580.000 de programe
software®” si este, in mod evident, in expansiune continua.

Chiar daca facem tot posibilul, nu ne putem sterge foate urmele identitatii digitale,
fiind imposibil s obtinem o stergere 100% a identititii noastre in mediul virtual®.

F) Drepturi opuse

In ceea ce priveste DV, existd o dezbatere dramatica asupra recunoasterii deciziei
individuale de a pune capat existentei fizice sau cu privire la recunoasterea deciziei
individuale a femeii insarcinate de a termina viata produsului de conceptie. Cu alte cuvinte
se dezbate tot mai mult cu privire la recunoasterea unui drept la moarte®” ca drept opus
dreptului la viatd. Dupa cum se aratd in doctrind, ,,dreptul la viatd este din nou contestat,
judecatorii si legiuitorii introducand noi exceptii nepreviazute in textele originale ale
conventiilor internationale care previd DV”*®, De exemplu, Comitetul pentru Drepturile
Omului, in noua versiune a Comentariilor sale generale privind dreptul la viata, afirma
dreptul de a pune capit vietii copiilor nendscuti si dreptul la sinucidere asistatia®. Este inutil
sd precizez ca eutanasia, in toate formele sale de manifestare, este un subiect fierbinte de
dezbatere atat pentru opinia publici cat si pentru cercetarea stiintificd, din motive evidente®.

In ceea ce priveste DVV, dreptul opus, al mortii virtuale este indiscutabil intrucat
moartea virtuala survine dupa efectuarea operatiei de stergere. Fireste cd 1n acest context
de dezbatere dreptul la moarte virtuala, opus al dreptului la viata virtuala, discutia ar putea
fi purtatd si in cheia dezbaterilor asupra dreptului de a de fi uitat*', drept previzut de GDPR

35 A se vedea https://archive.org/about/, accesat la 10.01.2022.

36 A. Ohlheiser, Erasing yourself from the Internet is nearly impossible. But here’s how you can try,
The Washington Post, 10 Februarie 2017,

https://www.washingtonpost.com/news/the-intersect/wp/2017/02/10/erasing-yourself-from-the-internet-is-
nearly-impossible-but-heres-how-you-can-try/, accesat la 1.09.2021.

37 Cu privire la exisenta unui drept la moarte, CtEDO a statuat in cauza Pretty c/a Regatul Unit, ¢ dreptul la

viatd garantat de art. 2 al Conventiei nu ar putea fi interpretat ca implicand si un aspect negativ, in sensul

ca ar conferi si un drept diametral opus, acela de a muri. A se vedea Cauza Pretty c/a Regatul Unit,
nr.2346/02, judecata din 29 aprilie 2002, in European Court of Human Rights — Reserch Report — Bioethics
and the case-law of the Court, Council of Europe/European Court of Human Rights, 2012, www.echr.

coe.int (accesat la 10 decembrie 2021).

G. Pupinnck, op.cit., p. 37.

Comitetul pentru Drepturile Omului (Human Rights Committee), Comentariu general nr. 36(2018) asupra

art. 6 din Pactul International cu privire la Drepturile Civile si Politice, referitor la dreptul la viata (General

comment No. 36 (2018) on article 6 of the International Covenant on Civil and Political Rights, on the

right to life), CCPR/C/GC/36, 30 Octombrie 2018.

40 A se vedea L.M. Stanila, op. cit., p. 114-135.

41 Analiza CtEDO pe marginea stergerii datelor unei persoane s-a realizat in cheia respectarii dreptului la
viatd privatd garantat de art. § CEDO. Spre exemplu: protectia datelor cu caracter personal joaca un rol
fundamental in exercitarea dreptului la respectarea vietii private si de familie (S. si Marper impotriva
Regatului Unit (MC), nr. 30562/04 si 30566/04, pct. 103, 4 decembrie 2008); art. 8 protejeaza informatiile
cu caracter personal in privinta carora un individ poate spera in mod legitim ca nu sunt publicate sau
utilizate fara consimtamantul sau (Flinkkila si altii impotriva Finlandei, nr. 25576/04, pct. 75, 6 aprilie 2010;
Saaristo si altii impotriva Finlandei, nr. 184/06, pct. 61, 12 octombrie 2010), cum ar fi, de exemplu, adresa
de domiciliu (Alkaya impotriva Turciei, nr. 42811/06, 9 octombrie 2012); difuzarea de informatii despre o
persoana mentionandu-se numele complet al acesteia constituie o ingerintd in dreptul la respectarea vietii
private (Kurier Zeitungsverlag und Druckerei GmbH impotriva Austriei - nr. 2 -, nr. 1593/06, 19 iunie 2012);
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39

57



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

(Regulamentul General privind Protectia Datelor)** in art. 17. Conform acestui text legal,
dreptul la stergerea datelor (“dreptul de a fi uitat”) reprezintd dreptul “persoanei vizate
de a obtine din partea operatorului de date stergerea datelor cu caracter personal, fara
intarzieri nejustificate”. Operatorii de date cu caracter personal sunt obligati sa stearga
datele cu caracter personal, in cazul in care exista unul dintre urmatoarele motive:

a) datele cu caracter personal nu mai sunt necesare pentru indeplinirea scopurilor
pentru care au fost colectate sau prelucrate;

b) persoana vizata isi retrage consimtdmantul pe baza caruia are loc prelucrarea, in
conformitate cu articolul 6 alineatul (1) litera (a) sau cu articolul 9 alineatul (2)
litera (a), si nu exista niciun alt temei juridic pentru prelucrarea acestora;

¢) persoana vizata se opune prelucrarii in temeiul articolului 21 alineatul (1) si nu
existd motive legitime care sa prevaleze in ceea ce priveste prelucrarea sau
persoana vizatd se opune prelucrarii uzand de dreptul la opozitie in temeiul
articolului 21 alineatul (2) din Regulament;

d) datele cu caracter personal au fost prelucrate ilegal;

e) datele cu caracter personal trebuie sterse pentru respectarea unei obligatii legale
care revine operatorului in temeiul dreptului Uniunii sau al dreptului intern sub
incidenta caruia se afla operatorul;

f) datele cu caracter personal au fost colectate in legatura cu oferirea de servicii ale
societatii informationale mentionate la articolul 8 alin. (1) din Regulament, apar-
tinand unor persoane cu varsta sub 16 ani.

In cazul in care operatorul a ficut publice datele cu caracter personal si este obligat,

in temeiul alineatului (1), sa le steargd, operatorul, {inind seama de tehnologia disponibila

publicarea de date sau informatii colectate in locuri publice prin mijloace sau intr-o masura care depéseste
ceea ce este In mod normal previzibil poate face, de asemenea, ca aceste materiale sa intre in domeniul de
aplicare al art. 8 § 1 (Peck impotriva Regatului Unit, nr. 44647/98, pct. 60-63, CEDO 2003-1), privind
transmiterea catre mass-media, in scopul difuzarii, de imagini video ale reclamantului intr-un loc public;
etc. Pentru lecturarea deciziilor a se vedea www.echr.coe.int.

in data de 4 mai 2016 au fost publicate in Jurnalul Oficial al Uniunii Europene cele doui acte care compun
pachetul legislativ privind protectia datelor cu character personal la nivelul Uniunii Europene:
Regulamentul (UE) 2016/679 privind protectia persoanelor fizice in ceea ce priveste prelucrarea datelor cu
caracter personal si privind libera circulatie a acestor date si de abrogare a Directivei 95/46/CE
(Regulamentul general privind protectia datelor), care a intrat in vigoare la 25 mai 2018 si Directiva (UE)
2016/680 referitoare la protectia datelor personale in cadrul activitatilor specifice desfasurate de autoritatile
de aplicare a legii. La nivel national, cadrul legislativ privind protectia datelor cu caracter personal este
asigurat de: Legea nr. 102 din 3 mai 2005 privind infiintarea, organizarea si functionarea Autoritatii
Nationale de Supraveghere a Prelucrarii Datelor cu Caracter Personal, cu modificarile si completarile
ulterioare — Republicare; Legea nr. 190 din 18 iulie 2018 privind masuri de punere in aplicare a
Regulamentului (UE) 2016/679 al Parlamentului European si al Consiliului din 27 aprilie 2016 privind
protectia persoanelor fizice in ceea ce priveste prelucrarea datelor cu caracter personal si privind libera
circulatie a acestor date §i de abrogare a Directivei 95/46/CE (Regulamentul general privind protectia
datelor); Legea nr. 363 din 28 decembrie 2018 privind protectia persoanelor fizice referitor la prelucrarea
datelor cu caracter personal de catre autoritdtile competente in scopul prevenirii, descoperirii, cercetarii,
urmaririi penale si combaterii infractiunilor sau al executdrii pedepselor, masurilor educative si de
sigurantd, precum si privind libera circulatie a acestor date; Legea nr. 129/2018 pentru modificarea si
completarea Legii nr. 102/2005 privind infiintarea, organizarea si functionarea Autoritdtii Nationale de
Supraveghere a Prelucrarii Datelor cu Caracter Personal precum si pentru abrogarea Legii nr. 677/2001
pentru protectia persoanelor cu privire la prelucrarea datelor cu caracter personal si libera circulatie a
acestor date. Aceastd lege a abrogat Legea nr. 677/2001 pentru protectia persoanelor cu privire la
prelucrarea datelor cu caracter personal si libera circulatie a acestor date.

4
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si de costul implementarii, ia masuri rezonabile, inclusiv masuri tehnice, pentru a informa
operatorii care prelucreaza datele cu caracter personal ca persoana vizatd a solicitat stergerea
de catre acesti operatori a oricaror linkuri catre datele respective sau a oricaror copii sau
reproduceri ale acestor date cu caracter personal.

Intrucat GDPR defineste in art. 4 "datele cu caracter personal" ca fiind orice
informatii privind o persoand fizica identificatd sau identificabild”, iar prin ’persoana
fizica identificabila” se intelege o persoand care poate fi identificatd, direct sau indirect,
in special prin referire la un element de identificare, cum ar fi un nume, un numar de
identificare, date de localizare, un identificator online, sau la unul sau mai multe elemente
specifice, proprii identitatii sale fizice, fiziologice, genetice, psihice, economice, culturale
sau sociale, sunt de parere ca datele cu caracter personal inregistrate/stocate in mediul
digital definesc total sau partial identitatea digitala a unei persoane. Putem spune, astfel,
ca dreptul de a fi uitat poate fi privit ca o fateta a dreptului la moarte digitala, drept opus
unui drept la viata digitala, insa nu echivaleaza cu acesta. O persoana poate solicita
stergerea unor date cu caracter personal in conditiile GDPR, dar poate continua sd
“existe” in mediul online prin intermediul conturilor de utilizator de pe diferite retele si
platforme online.

G) Incetare

DV presupune incetarea existentei fizice prin suprimarea functiilor vitale. Acest
lucru poate fi consecinta unor cauze diferite: factori externi, comportamente ale altora,
sinucidere etc. In opozitie, DVV inceteazi printr-o singurd actiune fizici: operatia de
stergere — delete — care presupune stergerea cifrelor electronice referitoare la ID-ul digital.
Insa, asa cum am subliniat deja, nici 0 moarte nu este perfectd” in spatiul cibernetic,
urme ale existentei electronice raménand inca ascunse in metadate.

O simpla cautare pe Google ne conduce citre mai multe site-uri web care ne sfatuiesc
cum si ne stergem identitatea electronici sau amprenta electronici®. Operatia de
stergere* — delete - duce doar la stergerea in proportie de 99% a informatiilor online ale
unei persoane si ar trebui efectuatd, printre altele, prin eliminarea in intregime a datelor
din serviciile de broker de date, stergerea vechilor conturi de e-mail si stergerea conturilor
de social media®.

In concluzie, dacd viata fizicd inceteazd atunci cind existenta umand se opregte
prin fenomenul mortii, existenta virtuald se incheie prin operatia de stergere a identitatii
digitale si a urmelor digitale. Dar, asa cum am incercat sa explic, acest lucru nu este
posibil in totalitate.

H)Protectie prin mijloace penale
In fine, desi ambele drepturi sunt protejate prin mijloace de drept penal, modalitatea
prin care se realizeaza acest lucru este diferitd. Spre exemplu, legiuitorul roman protejeaza

43 Spre exemplu: https:/myfuture.edu.au/career-articles/details/5-ways-to-clean-up-your-digital-footprint; https:/
eu.usatoday.com/story/tech/columnist/komando/2017/06/23/how-to-delete-yourself-from-the-internet/102890400/;
https://www.vox.com/the-highlight/2019/9/11/20859597/internet-privacy-erase-history-google-facebook;
https://www.inc.com/entrepreneurs-organization/10-ways-to-take-back-your-digital-identity.html, accesate
la 2.02.2022.

4 J. McKinley, How to Delete 99 Percent of Your Digital Footprint, Reader’s Digest, 29 Iulie 2021,
https://www.rd.com/list’/how-to-delete-your-digital-footprint/, accesat la 1.09.2021.

4 Pentru mai multe informatii a se vedea https://joindeleteme.com/how-we-work/, accesat la 1.09.2021.
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dreptul la viata prin incriminarea comportamentelor umane care au ca rezultat curmarea
vieti: infractiuni de omor, ucidere din culpa, loviri si vatdmari cauzatoare de moarte si
alte fapte preterintentionate si nu numai, adicd toatd gama de infractiuni contra vietii
prevazute de Codul penal sau care au ca obiect juridic secundar protejarea vietii: art. 188,
189, 192, 195, 199, 200, 202, 205 (4), 218 (4) etc. C.pen.

In ceea ce priveste DVV, consider ci acest drept este protejat prin normele de
incriminare care circumscriu sfera unor infractiuni informatice prevazute de art. 360-365
C.pen. Spre exemplu, art. 362 C.pen. - alterarea integritatii datelor informatice - modificarea,
stergerea sau alterarea datelor sau restrictionarea accesului la acestea; sau art. 363 C.pen.:
perturbarea functionadrii sistemelor informatice - impiedicarea grava a sistemului prin
modificarea, stergerea, transmiterea sau alterarea datelor sau restrictionarea accesului la
acestea. Interzicerea sub sanctiune penala a unor asemenea fapte constituie obligatie pentru
statele parti semnatare ale Conventiei de la Budapesta®® privind criminalitatea cibernetici,
adoptatd in 2001. De asemenea Directiva 2013/40/UE*" a Parlamentului European si a
Consiliului din 12 august 2013 privind atacurile impotriva sistemelor informationale si
care inlocuieste Decizia-cadru 2005/222/JAl a Consiliului prevede obligativitatea incriminarii
acestor conduite care pot avea consecinte, Intre altele, si asupra identitatii virtuale.

IV. Previziuni

Ca relatiile sociale evolueaza, nu este nicio Indoiald. Ca mare parte a interactiunilor
sociale, profesionale si personale au migrat in mediul online, este, de asemenea, o
realitate. Ca, in desfasurarea acestor relatii si interactiuni online, drepturile si libertatile
noastre pot fi afectate, incalcate, nesocotite, este un adevar. Dreptul nostru la viatd, in cea
mai simpla formulare, este dreptul nostru la existentd fizica, in orice spatiu. Insa, la
momentul creiondrii acestui drept, spatiul virtual era de neconceput. Putem alege, astfel,
intre urmatoarele variante:

- a accepta cd dreptul la viatd virtuald nu este altceva decit o prelungire a dreptului

la viata fizica Intr-un spatiu neconventional, care determind un alt tip de existenta,
o0 existenta virtuald, care nu este nici una fictiva si nici una care sa implice corpul
fizic. E o existentd a constiintei si eului nostru, a tot ceea ce ne defineste ca perso-
nalitate si temperament, inteligentd si cunostinte, care se manifesta in plan fizic,
dar care se pot manifesta In acest spatiu virtual in plenitudinea lor, fara bariere si
etichetari.
a considera dreptul la viatd virtuald ca drept distinct de dreptul la viata, un drept
nou, aparut din necesitatea participarii la viata si relatiile virtuale, cici, da, prezenta
unei persoane 1n spatiul virtual nu mai este de mult o alegere care sa fie determi-
nata strict de dorinta de a ocupa timpul liber, a desfasura hobby-uri sau a interactiona
social. A devenit o necesitate prin modul in care s-a orientat evolutia relatiilor
profesionale, economice, bancare, educationale, etc.. Nu exista vreun domeniu al
vietii sociale care sd nu fi fost transpus in mediul online, iar oamenii au fost
nevoiti s se adapteze si sa accepte tendinta “virtualizarii”.

46 Ratificata prin Legea nr.64/2004, publicatd in Monitorul Oficial, Partea I nr. 343 din 20.04.2004.
47 Directiva 2013/40/JAI privind atacurile impotriva sistemelor informatice, https://eur-lex.europa.eu/legal-
content/RO/TXT/PDF/?uri=CELEX:32013L0040&from=en, accesat la 2.02.2022.
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Asa cum dreptul la viatd este considerat regele drepturilor™*® deoarece nu ne
putem imagina exercitarea celorlalte drepturi si libertati ale omului 1n plan fizic in absenta
acestuia, tot astfel si dreptul la viatd virtuald ar trebui sa fie considerat un drept al tuturor
drepturilor virtuale, deja recunoscute sau care sunt in curs de recunoastere, deoarece nu
ne putem imagina exercitarea acestora, inclusiv a dreptului de acces la Internet, in absenta
recunoasterii unui drept la viata virtuala.

Deoarece actorii sociali efectueaza, asa cum am ardtat, o mare parte din comporta-
mentele lor online, este evident ca acele comportamente ar trebui reglementate corespun-
zator si supuse principiilor care garanteaza exercitarea drepturilor si libertatilor omului in
acest nou mediu provocator — Internetul si spatiul cibernetic.

Papa Benedict al XVI-lea, in Scrisoarea sa enciclica Caritas in Veritate, a aratat ca
omenirea traverseaza o crizd morala, filozofica si juridicd, umanitatea luptindu-se si
recunoasca adevarurile umane fundamentale: ,,Criza actuald ne obliga sa ne replanificam
calatoria, [...] sa descoperim noi forme de angajament, sa construim experiente pozitive si
sd le respingem pe cele negative. Criza devine astfel o oportunitate prin care, cu discer-
ndmant, putem si conturdm o noud viziune pentru viitor”*. In ceea ce priveste cuvintele
Papei Benedict, doctrina a aratat cd, in ultimele decenii am fost martorii nasterii categoriei
asa-numitelor ,,noi drepturi”, care rezulta dintr-o abordare teoretica ce fragmenteaza fiinta
umani si promoveazi un concept selectiv si adesea conflictual al libertitii individuale™.

Nasterea categoriei asa-numitelor ,,noi drepturi”, datoritd transformarilor dramatice
ale societatii noastre si, in parte, datoritd miscarii relatiilor sociale in mediul virtual, este o
realitate. Dacad drepturile si libertatile traditionale” ale omului nu ar putea fi adaptate
spatiului virtual, avem nevoie de noi drepturi — drepturi virtuale - care ar putea garanta
siguranta si demnitatea existentei noastre virtuale.

In acest nou context futurist, recunoasterea dreptului la viata virtuala devine
necesara si fireascd, chiar daca cele doud existente ale fiintei umane — fizica si virtuala -
nu pot fi separate complet, ele interferand natural si fundamentandu-se una pe cealalta.
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LES MOTIFS DE REVISION DE L'ARRET DEFINITIF,
EN PARTICULIER LA DECISION DE LA COUR
CONSTITUTIONNELLE

THE GROUNDS FOR REVISION OF THE FINAL JUDGMENT, IN PARTICULAR
THE DECISION OF THE CONSTITUTIONAL COURT

Andrea Noémi TOTH!

Abstract:

Le Code de procédure pénale énumere les motifs de révision, qui ne peuvent étre étendus ou
interprétés de maniére large. Je voudrais résumer briévement les motifs de révision des jugements
définitifs dans les procédures pénales et, dans ce contexte, je voudrais mentionner briévement la
décision de la Cour constitutionnelle comme base de révision. La Cour constitutionnelle est l'organe
supréme de protection de la Loi fondamentale en vertu de la Loi fondamentale, mais elle ne fait pas
partie du systeme judiciaire ordinaire. Toutefois, ses décisions ont une influence sur la jurisprudence
du systeme d'organisation ordinaire, y compris la Curia.

Mots de clés: la Cour constitutionnelle; la Curia en Hongrie; la révision du jugement

Abstract:

The Code of Criminal Procedure lists the grounds for review, which cannot be extended or
interpreted broadly. I would like to briefly summarize the grounds for revision of final judgments in
criminal proceedings and, in this context, I would like to briefly mention the decision of the
Constitutional Court as a basis for revision. The Constitutional Court is the supreme body for the
protection of the Basic Law under the Basic Law, but it is not part of the ordinary judicial system.
However, its decisions influence the jurisprudence of the ordinary organizational system, including
the Curia.

Keywords: Constitutional Court; Curia in Hungary, revision of the judgment

Introduction

En Hongrie, selon la loi Loi fondamentale, 1’organisation judiciaire est constituée
de plusieurs niveaux, I’organe judiciaire supréme est la Curia.” La Curia statue en matiére
pénale, sur les litiges de droit privé, sur la légalité des décisions administratives, sur la
violation d’une régle juridique par les décrets des collectivités locales et sur I’annulation
de ceux-ci, sur la constatation d’un manquement d’une collectivité locale a son obligation
imposée par la loi de légiférer et elle assure I’uniformité de la jurisprudence des tribunaux
et prend des décisions d’uniformité de jurisprudence qui s’imposent aux tribunaux.’ Pour
accomplir son devoir, en matiéres pénales, la Curia statue la révision du jugement
définitif aussi. Les motifs de la révison sont énuméré par la loi de procéure pénale et ils
sont stricts, on ne peut pas leur donner de 1’extension. Je voudrais donner un petit résumé
des motifs de la révision du jugement définitif dans la procédure pénale et dans ce cadre,

! Départment de la Proédure Pénale, Université de Debrecen Faculté du Droit, Debrecen, Hongrie
2 La Loi fondamentale Article 25 (1).
3 La Loi fondamentale Article 25 (3).
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je voudrais parler en peu de paroles de la décision de la Cour constitutionnelle, comme la
base de la révision.

I. Les motifs de la révision du jugement

En Hongrie, on a plusieurs possibilités de corriger les fautes d’un jugement
définitif, aprés la procédure pénale, on connait : la réouverture de la procédure, la révision
(qui est mon sujet maintenant), le recours constitutionnel, la procédure d’unité de
jurisprudence, le recours de 1égalité, la révision simplifié (il n’y aucun rapport entre cette
insititution juridique et la révison, qui est mon sujet), le recours d’unité de jurisprudence.
Ce sont les recours extraordinaires, parce qu’on peut appliquer aprés la décision sans
appel, alors, la décision devient défintive. Les recours extraordinaires, ils se complétent,
parce que leur motifs sont différents. Parmi ces possibilités, une des plus importantes est
la revision du jugement définitif, qui sert au contrdle et a la correction d’une faute
Juridigque. C’est toujours la Curia qui procéde, parce qu’on peut parler d’une faute juridique
grave et en conséquence, on doit s’adresser a la plus haute instance, qui s’appelle « Kuria »
en Hongrie .

Il y a cinq groupes des motifs* de la révision du jugement définitif dans la
procédure pénale : On peut se référe a une faute du droit pénal, a une faute de la procédure
pénal, a la décision de la Cour constitutionnelle et a la décision d’un organe international,
et ensuite, la dérogation accordéé en vertu de la décision de la Curia, qui est publiée dans
la Collecte des décisons des tribunaux.

Selon le code procédure pénale’, la Cour supréme soumet toujours a I’examen des
motifs de la procédure pénale : on peut souligner que ce goupe des motifs est le plus
important. Si I’on ne trouve pas aucune irrégularité, elle examine le motif nommé par la
demande. Alors, on ne doit pas se référer au motif d’une faute de la procédure pénale, la
Cour supréme toujours examine la possibilité de cette faute.

C’est important que la base de la procédure de la révision sont les faits de la décision
définitive. 11 est interdit d’attaquer les faits de la décision. Si cette décision est non-fondée,
elle est obligatoire en ce cas aussi, la Cour supréme ne peut pas ni corriger ni rectifier. Si
elle ne peut pas rendre une décision du dossier, elle a une seule solution dans ce cas : rendre
un arrét infirmatif du jugement et donner des instructions a une nouvelle procédure.’

Dans la loi qui traite de la procédure pénale, le premier motif est /'irrégularité de
l'application du droit pénal. Selon le code de la procédure pénale, 1’irrégularité du droit
pénal, en premier cas, est la culpabilité ou I’acquittement du prévenu, soins contraints du
prévenu, I’arrét des poursuites judiciaires est passé avec ’infraction des régles du droit
pénal. Deuxiéme cas, une qualification d’une infraction qui est attentatoire a la loi, le
tribunal a prononcé de la peine ou une mesure, qui est aussi attentatoire a la loi elles-
mémes. On doit souligner que la Cour supréme ne peut pas modifier uniquement la peine
ou la mesure de la décision définitive, si la qualification est 1égale. Si elle corrige la
qualification de I’infraction, elle peut prononcer de la peine ou la mesure légale. Mais,

4 L artice 648 de la loi n° XC de 2017 qui traite de la procédure pénale.
5 L’article 659 (6) de la loi n° XC de 2017 qui traite de la procédure pénale.
6 L’article 663 (1) b) de la loi n° XC de 2017 qui traite de la procédure pénale.
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dans la demande, on ne peut pas attaquer la peine ou la mesure de la décision définitive.
Troisiéme cas, la suspension de I’exécution des peines est attentatoire a la loi.’

La demande de révision peut alléguer une erreur de droit de procédure pénale. Les
motifs peuvent étre I'incompétence des juridictions nationales, 'absence de fondement de
la procédure (par exemple, une poursuite privée, une dénonciation, une déclaration du
procureur), un acte d'accusation illégal, une irrégularité grave dans la procédure, une
irrégularité dans l'interdiction des circonstances aggravantes ou une décision prise en
violation d'une immunité fondée sur une régle de spécialité, d'une immunité fondée sur
une immunité statutaire ou d'une immunité fondée sur le droit international.®

On doit souligner : la Curia examine toujours, en tout cas ces motifs de I’irrégularité
de la procédure, parce que ce sont les plus importantes motifs dans la révision. Si elle
trouve une faute, elle n’examine plus les motifs nommeés par la demande de la révision. Il
faut corriger la faute de la procédure, c’est une obligation prioritaire. Ensuite, les fautes
de la procédure pénale, n’ont pas d’orientation : on ne peut pas prendre en considération
ni pour ou ni contre le prévenu.

Comme la motif quatriéme, la décision de la Cour constitutionnelle peut créer la
base de la révision, j’explique dans la chapitre suivant.

En outre, le cinquieme groupe de motifs est une décision d'un organisme
international. La Hongrie doit respecter la juridiction de I'organisme international, et par
un traité international, la Hongrie se soumet aux décisions de l'organisme international. Si
cet organe constate que la Hongrie a violé le traité international par la procédure ou la
décision. Si 'organisme constate que le délai raisonnable n'a pas été respecté, il n'est pas
possible de demander une révision de la procédure, car cela augmenterait la durée de la
procédure. La décision d'un organe des droits de 'homme établi par un traité international
est également susceptible de révision si 'organe des droits de I'homme établi par le traité
international a constaté une violation d'une disposition du traité international qui constitue
une violation de procédure qui n'est pas susceptible de révision en vertu de la présente loi,
mais seulement d'appel.’

La décision d'un organe des droits de I'hnomme établi par un traité international est
invoquée par le Procureur général pour engager une procédure de révision devant la Curia.'

Pour un jugement définitif rendu a partir du ler juillet 2020, en cas de déviation
d'une décision publiée dans le Recueil des décisions judiciaires de la Curia, un recours en
révision peut étre déposé si la déviation a entrainé une violation des régles du droit pénal
matériel ou une violation de la procédure."’

II. La décision de la Cour constitutionnelle comme motif de révision

Le motif de la révision peut étre la décision de la Cour constitutionnelle. En Hongrie,
la Cour constitutionnelle est I’organe supréme de protection de la Loi fondamentale.'?

La Cour constitutionnelle est composée de quinze membres élus pour une durée de
douze ans par 1’ Assemblée nationale, par les voix des deux tiers des députés a 1’ Assemblée

7 L’article 649 (1) de la loi n° XC de 2017 qui traite de la procédure pénale.

8 L article 649 (2) de la loi n° XC de 2017 qui traite de la procédure pénale.

® L article 649 (4)-(5) de la loi n° XC de 2017 qui traite de la procédure pénale.
107 "article 651 (3) de la loi n° XC de 2017 qui traite de la procédure pénale.

I L article 649 (6) de la loi n°® XC de 2017 qui traite de la procédure pénale.

12 La Loi fondamentale Article 24 (1).
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nationale. L’ Assemblée nationale élit, par les voix des deux tiers des députés a 1’ Assemblée
nationale, le Président de la Cour constitutionnelle parmi les membres de celle-ci ; le
mandat du Président dure jusqu’a I’expiration de son mandat en tant que juge constitutionnel.
Les membres de la Cour constitutionnelle ne peuvent étre membres d’aucun parti
politique et ne peuvent exercer aucune activité politique.'®

Parmi ses autres tiches,'* la Cour constitutionnelle révise sur la base d’un recours
constitutionnel, la conformité avec la Loi fondamentale des décisions judiciaires.'> Dans
le cadre de cette compétence, elle annule toute décision judiciaire contraire a la Loi
fondamentale.'®

Dans ce role, la Cour constitutionnelle a plusieurs taches : elle vérifie et examine la
conformité des lois avec la Loi fondamentale et, ce qui est important pour mon étude, elle
examine la plainte constitutionnelle et annule la décision judiciaire qui est contraire a la
Loi fondamentale. La personne ou I'organe individuellement concerné peut introduire une
plainte constitutionnelle auprés de la Cour constitutionnelle. Elle peut annuler une décision
de n'importe quelle juridiction, y compris la Curia.

La Cour constitutionnelle ordonne le réexamen des procédures pénales closes par
une décision définitive d'un tribunal ou par une ordonnance non définitive d'un tribunal
ou par une décision d'un parquet ou d'une autorité d'enquéte mettant fin a une procédure
qui ne peut étre contestée par une autre voie de droit, ainsi que des procédures pour délits
closes par une décision définitive, sur la base de l'application d'une loi contraire a la Loi
fondamentale, si la nullité de la loi ou de la disposition 1égale appliquée dans la procédure
entraine une réduction ou une omission de la peine ou de la mesure, ou une exonération
ou une limitation de la responsabilité pénale ou administrative.'’

Conformément a la décision de la Cour constitutionnelle, une révision est possible,
sous réserve que d'autres conditions soient remplies, si la responsabilité pénale de 1'accusé
a été établie, la peine imposée ou la mesure appliquée sur la base d'une loi pénale
matérielle dont I'inconstitutionnalité a été établie par la Cour constitutionnelle et que la
révision de la procédure pénale conclue par une décision définitive a été ordonnée.'®

Selon la décision 2/2016. (II. 8.) de la Cour constitutionnelle, constatant
I'inconstitutionnalité de la décision de la Chambre administrative de la Curia, 1'a annulée
et a ordonné la révision de la procédure pénale engagée en vertu de la décision annulée de
la Chambre administrative. Dans ce cas, il n'y a pas eu de violation d'une loi pénale
substantielle, la base pour ordonner une révision est I’article 649 (3) de la loi qui traite de
la procédure pénale, qui n'exige pas une violation d'une loi pénale substantielle.

13 La Loi fondamentale Article 24 (8).

14 La Cour constitutionnelle a) examine la conformité avec la Loi fondamentale des lois adoptées mais pas
encore promulguées ; b) révise avec priorité mais au plus tard dans un délai de quatre-vingt-dix jours, a
I’initiative d’un juge, la conformité avec la Loi fondamentale d’une régle juridique a appliquer dans une
affaire spécifique ; c) révise, sur la base d’un recours constitutionnel, la conformité avec la Loi
fondamentale d’une régle juridique appliquée dans une affaire spécifique ; e) révise, a I’initiative du
Gouvernement, d’un quart des députés a 1’Assemblée nationale, du Président de la Curia, du Procureur
général ou du Commissaire aux droits fondamentaux, la conformité avec la Loi fondamentale des régles
juridiques ; f) examine les régles juridiques sous I’angle d’une violation des traités internationaux ;
g) exerce d’autres attributions et compétences prévues par la Loi fondamentale et par une loi organique. La
Loi fondamentale Article 24 (2).

15 La Loi fondamentale Article 24 (2) d).

16 La Loi fondamentale Article 24 (3) b).

17 L’article 24 (6) de la loi n° CLI de 2011 qui traite de la Cour constitutionnelle.

18 Décision de la Cour Supréme 2005.11.387.
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Les régles de la loi sur la procédure pénale et les délits s'appliquent & la révision."
Selon la code de la procédure pénale, le Procureur général présente d'office la demande
de révision.”* La requéte d'office du Procureur général ne prive cependant pas les ayants
droit de la loi*' du droit d'introduire un recours en révision : Chaque titulaire de droit ne
peut soumettre une requéte de révision qu'une seule fois, 8 moins que la soumission d'une
nouvelle requéte de révision ne soit fondée sur une décision de la Cour constitutionnelle
ou d'un organisme de défense des droits de 'homme établi par un traité international

Les regles de déroulement de la procédure de révision sont les mémes pour tous les
motifs. Dans la procédure de révision délibére trois juges professionnels lors d'une réunion
du conseil ou en séance publique. Si le réexamen porte sur une décision de la Curia, la
pétition est entendue par un collége de cinq juges professionnels, a I'exception des pétitions
émanant de personnes n'ayant pas le droit d'étre entendues ou des pétitions hors délai, qui
sont exclues par la 10i.23 La demande de révision doit étre examinée en ignorant la loi
inconstitutionnelle ou en se référant a la décision de la Cour constitutionnelle.**

Si les motifs de révision sont établis, la Curia elle-méme rendra une décision
conforme a la loi, si les documents le permettent ou elle confirme la décision contestée
par la demande de révision par une ordonnance non susceptible de recours si la demande
de révision n'est pas acceptée.”

Sommaire

Il est important, qu’on protége la force juridique et on ne peut pas changer sans
base juridique.?® Les recours extraordinaires et leurs motifs sont également définis par la
loi et ne peuvent étre étendus. L’un des motifs de la révision est la décision de la Cour
constitutionnelle. Elle ne fait pas partie du systéme judiciaire ordinaire, mais son rdle
dans I'administration de la justice est indéniable. La Cour constitutionnelle ne peut pas
controler la pratique du pouvoir judiciaire, mais l'issue des plaintes constitutionnelles a un
impact sur la pratique des tribunaux ordinaires, y compris la Curia,”’” parce qu’elle peut
statuer la révision du jugement définitif aussi.
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VALENTE ALE DREPTULUI EUROPEAN
IN DREPTUL FUNCTIEI PUBLICE iN ROMANIA

VALENCES OF EUROPEAN LAW IN CIVIL SERVICE LAW IN ROMANIA
Verginia VEDINAS!?, Teodor GODEANU?

Abstract

Prezentul studiu isi propune sd identifice unele componente ale dreptului Uniunii Europene in
reglementarea statutului juridic al functiei publice in Romania.

Contextul abordarii vizeaza si celelalte categorii de personal care isi desfasoard activitatea in
sectorul public, Codul administrativ consacrand reglementari care se aplicd, in egald mdsurad, §i
personalului contractual din cadrul autoritatilor si institutiilor publice.

Cuvinte cheie: dreptul Uniunii Europene, drept notarial, functionar public, statut, personal contractual.

Summary

This study aims to identify part of the European law components regarding the regulations of the
legal status of public service in Romania.

This context of approach covers also other categories of staff working in the public sector, the
Administrative Code enshrining regulations that applies equally to the contractual staff within
authorities and public institutions.

Key words: European Law, notarial law, public servant, status, contractual staff

I. Consideratii generale

Institutia functionarului public a reprezentat, de-a lungul timpului una din categoriile
juridice care ,,au creat istorie” sub aspectul legiferarii si al practicii administrative si
juridice si a reprezentat ,,miezul” unor dezbateri doctrinare permanente si credem noi,
perpetue intre specialiastii in drept public si cei care au cercetat dreptul privat al muncii.

Explicatia acestor dezbateri si dispute se regéseste in specificul regulilor juridice
aplicabile functionarilor publici, care s-au aflat in permanenta la interferenta dintre dreptul
administrativ si dreptul muncii.

Apartenenta la dreptul administrativ a fost asumata inca de la inceputul conturarii
acestei ramuri de drept, invocata in lucrarile elaborate la sfarsitul secolului al XIX, ca
apartinand dreptului public, unde, printre institutiile supuse analizei, s-a aflat, invariabil,
si functionarul public.’ Doctrina interbelici a fost si ea preocupati de aceastd categorie
profesionald, art. 8 al Constitutiei din 1923 trimitea la un stat al functionarilor publici, iar
in acelasi an s-a adoptat o reglementare cadru privind Statutul functionarului public.’

! Prof. univ.dr., Universitatea din Bucuresti, Facultatea de Drept

2 Conf.univ.dr., Universitatea ”Spiru Haret”

3 Avem in vedere Cursul de drept public al C.G.Dissescu, aparut in anul 1890-1891, Stabilimentul V. Socecu,
Bucuresti.

4 Constitutia din 1923 a fost publicatd in M/. Of. nr. 282/29 03 2023

5 Este vorba despre prima lege care a reglementat statutul functionarilor publici, adoptatd in baza art. 8 din
Constitutia din 1923, promulgata de Regele Ferdinand la 15 iunie 1923, urmata de aprobarea, prin Decretul
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S-a elaborat chiar un Cod al functionarilor publici, prin care s-a urmarit unificarea
legislatiei aplicabile functionarilor publici, contradictorie, greoaie prin modul de aplicare
si interpretare.

Dupa o perioada in care aceastd institutie s-a aflat intr-un soi de penumbra, ea a
inceput sd ,,radieze”, la Inceput cu curaj, in contextul in care Constitutia Romaniei, inca din
prima sa formd’, a rezervat domeniului de reglementare a legilor organice materia
functionarilor publici, solutie mentinuta si de actualul art. 73 alin. (3) lit. j) al Constitutiei
revizuite®. Ulterior, ,,curajul” s-a cam ,,estompat”, dat fiind faptul ci s-a amanat aproape un
deceniu adoptarea legii organice privind Statutul functionarilor publici, pana cand, la sfar-
situl deceniului al IX-lea, al secolului trecut a fost adoptati Legea nr. 188/1999°, care a
suferit numeroase modificari si completari, unele cu caracter drastic, cum ar fi cea realizata
prin Legea nr. 161/2003'°, pentru ca ultima republicare a sa si se realizeze in anul 2006'".
Trebuie sa recunoastem Insd cad acest statut a fost unul dintre cele mai complexe acte
normative in domeniu, instituind reguli pentru accesul la functia publica si derularea carierei
pe baze meritocratice,'? reguli care, din picate, cum se intAmpli prea adeseori, au fost tridate
prin practici care le-au afectat sensul si semnificatiile si le-au transformat in contrariul lor.

Ultima etapd in evolutia normativd a acestei institutii este reprezentatd de Codul
administrativ, adoptat prin OUG nr. 57/2019, cu modificirile si completirile ulterioare'.

II. Cadrul normativ actual

In prezent, legislatia aplicabila functionarilor publici, dar si cea existentd privind
personalul bugetar din sectorul public, a fost incorporata in continutul Codului administrativ.
Este vorba, in ceea ce priveste functionarii publici, de Legea nr. 188/1999 anterior mentionata
si de Legea nr. 7/2004 privind Codul de Conduiti a functionarilor publici'®, iar referitor la
personalul contractual, Codul a abrogat si incorporat Legea nr. 477/2004 privind Codul de
conduiti a personalului contractual din autorititile si institutiile publice'” si OG nr. 32/1998
privind organizarea cabinetului demnitarului din administratia publici centrala'®.

nr. 5506/23 noiembrie 1923, a Regulamentului de punere in aplicare a ei, ambele reglementari intrand in
vigoare la 1 ianuarie 1924.

¢ Codul functionarilor publici (Carol al II-lea) a fost aprobat prin Decretul -Lege nr. 1904 din 7 iulie 1940,
publicat in M Of nr. 181/8 iunie 1940.

7 Constitutia Romaniei a fost publicatd in M. Of. nr. 233 din 21 noiembrie 1991.

8 Constitutia Romaniei a fost revizuitd prin Legea nr. 429/2003, publicati in M, Of. nr. 758 din 29 octombrie
2003 si republicata in M. Of. nr. 767 din 31 octombrie 2003

% Legea nr. 188/1999 a fost publicata la inceput in Monitorul Oficial al Romaniei, Partea I, nr.600 din 8
decembrie 1999, iar ultima republicare a fost in Monitorul Oficial al Romaniei nr. 365 din 29 mai 2007

19T egea nr. 161/2003 privind unele masuri pentru asigurarea transparentei in exercitarea demnitatilor publice,
a functiilor publice si in mediul de afaceri, prevenirea si sanctionarea coruptiei, publicatd in Monitorul
Oficial al Romaniei, Partea I, nr.279 din 21 aprilie 2003.

I Este vorba despre Legea nr. 251/2006 pentru modificarea si completarea Legii nr. 188/1999 privind Statutul
functionarilor publici, publicatd in Monitorul Oficial al Romaniei, Partea I, nr. 574 din 4 iulie 2006, dandu-se
textelor o noud numerotare.

12 Irina Alexe, Functia publica in Romdnia centenard, in Daniel Serban, Irina Alexe, Raul Felix Hodos,
Sergiu Golub (coord.), 100 de ani de drept in Romdnia”, Ed. Hamangiu 2018, pp. 12-29.

13 OUG nr. 57/2019 a fost publicatd in M. Of. nr. 555 din 5 iulie 2019.

14 Republicatd in M. Of. nr. 525 din 2 august 2007

15 Publicatd in M. Of. nr. 1105 din 26 noiembrie 2004

16 Publicatd in M. Of. nr. 42 din 30 ianuarie 1998, aprobatd cu modificiri prin Legea nr. 760/2001, cu modifi-
carile si completarile ulterioare.
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Un prim aspect pe care dorim sa-1 semnaldm vizeaza insasi filozofia actului normativ
in ceea ce priveste alcdtuirea partii a VI-a a Codului administrativ. Astfel, acesta abandoneaza
viziunea clasicd, in care reglementari de sine statatoare s-au adoptat numai in ceea ce pri-
veste statutul functionarului public, lasand legislatiei muncii reglementarea personalului
contractual din administratie.

In acest context, semnalam faptul ci denumirea partii a VI-a este aceea de ,, Statutul
functionarilor publici, prevederi aplicabile personalului contractual din administratia
publica si evidenta personalului platit din fonduri publice” .

Constatam ca, dupa ce In prima parte sunt identificate cele doua categorii distincte,
respectiv functionarii publici si personalul contractual, ultima parte a denumirii reuneste
cele doua categorii prin sintagma ,,personalul platit din fonduri publice.”

Prin denumirea titlului, ca si prin continutul sdu, se releva viziunea integratoare a
Codului administrativ, sub aspectul reglementérii, a intregului personal din administratia
publicd, indiferent de situatia juridica in care se afla.

Nu este vorba despre reglementarea tuturor aspectelor, ci doar a unora dintre ele, care
reprezintd ceea ce am putea numi ,,apropierea” sau ,,elementele comune” ale personalului
contractual cu functionarul public.

I11. Influenta dreptului european asupra dreptului functiei publice,
in reglementarea Codului administrativ.

Vom identifica, In cele ce urmeaza, cateva din dimensiunile statutului functionarilor
publici, astfel cum este acesta consacrat de Codul administrativ, din continutul carora se
desprind elemente ale dreptului Uniunii Europene. Nu avem pretentia ca reusim sa aco-
perim toate aspectele care pot fi avute in vedere, problema putand face, in opinia noastra,
obiectul unei cercetdri mai ample, inclusiv la nivelul unor studii doctorale.

1. Regimul raporturilor de serviciu.

Ca reguld, raportul de serviciu al functionarului public se exercitd pe o perioada
nedeterminatd. Aceasta este regula, de la care exista si o exceptie, aceea a derularii raportului
de serviciu pe o perioada determinatid. Caracterul de exceptie de la regula rezultd din
faptul cé prin art. 375 alin. (1) se reglementeaza expres si limitativ care sunt situatiile in
care raportul de serviciu se incheie pe o perioada determinata. Consacrarea acestei reguli
si exceptii este de naturd sa protejeze cariera functionarului public, stabilitatea 1n functii a
acestuia, ideea de profesionalism in acest domeniu, dar, in ultima instanta, si interesul
autoritdtii sau institutiei publice, care, evident, are nevoie de continuitate in serviciu public
si in exercitiul functiei publice.

Un aspect de noutate pe care il aduce Codul administrativ reprezinta posibilitatea
ca exercitarea unei functii publice sa se faca si cu duratd redusa a timpului de munca la
jumatatede norma, caz in care raportul de serviciu este denumit raport de serviciu cu timp
partial. El reprezintd exceptia consacrata de art. 378, fatd de regula reprezentata de serviciu
cu duratd normala, prevazuta de art. 377.

O asemenea posibiltate, care se regaseste si la salariati, este consacrata si in dreptul
Uniunii Europene, in care functionarii din structurile europene pot sa-si desfasoare acti-
vitatea cu timp partial. Trei sunt situatiile in care Codul administrativ recunoaste o asemenea
posibilitate, respectiv pentru functiile de executie, din motive familiale sau personale
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temeinice, in cazul unei decizii medicale asupra capacitatii de munca precum si in cazul
mentinerii in activitate doud persoane, a functionarului public.

2. Recrutarea functionarilor publici

Reprezinta, in mod neindoielnic cel mai important moment, care influenteaza calitatea
corpului de functionari publici. Cine patrunde in acest corp prin procedura recrutarii, de
reguld, rdmane, situatiile in care nu se promoveaza perioada de stagiu sau inceteaza
raporturile de serviciu in urma evaluarii, a unor forme de eliberare sau sanctionare repre-
zentand situatii rare, care nu influenteaza cantitativ, de o maniera semnificativd componenta
corpului de functionari publici.

De aceea, modul in care sunt recrutati functionarii publici a preocupat intotdeauna
factorii de decizie si legiuitorul dintr-un stat.

In lume si in istorie s-au proiectat mai multe sisteme de recrutare a functionarilor
publici. Intre acestea, ceea ce ramane a reprezenta regula este, neindoielnic, concursul,
calificat a fi ,,dreptul comun” n materia functiei publice.

O asemenea procedura a fost consacrata in mod traditional in legislatia roméneasca
iar dupa 1990, in fosta Lege nr. 188/1999, in prezent abrogatd'’. De altfel, pentru intregul
sector public, regula o reprezintd recrutarea prin concurs sau examen, indiferent ca
vorbim despre functii contractuale sau publice.

Procedura concursului este in mod firesc mentinuta si prin Codul administrativ, cu
precizarea ca acesta deosebeste in ceea ce priveste forma de organizare si desfasurare a
concursului, dupa cum ne raportam la functiile publice de stat si teritoriale, prevazute la
art. 285 alin. (1) si (2) ale Codului, pe de o parte, si functiile publice din administratia
publica locala, prevazute la alin. (3) al art. 385, pe de alta parte.

Astfel, pentru functiile publice de stat si teritoriale, concursul pentru ocuparea unei
functii publice se deruleazad in doua etape. Prima este etapa de recrutare, care consta in
verificarea cunostintelor generale si competentelor generale necesare unei functii publice
si se realizeaza prin concurs national. Cea de-a doua este etapa de selectie, care consta in
verificarea cunostintelor si competentelor specifice necesare ocuparii unei functii publice
vacante, care se realizeaza prin concurs pe post. Precizam ca persoanele care promoveaza
concursul national nu devin functionari publici. Prin promovarea concursului national,
persoanele selectate in urma lui dobandesc dreptul de a participa la un concurs pe post, pe
care 1l pot exercita pe o perioadd de maxim 3 ani de la data promovarii concursului national.

Organizarea concursurilor nationale se face in baza unui plan de recrutare a func-
tionarilor publici, care se elaboreazd de catre Agentia Nationald a Functionarilor Publici,
prin care se previzioneaza, pentru o perioada de maximum 3 ani, necesarul de resurse umane
din functia publicd de la nivelul autoritatilor si institutiilor publice in cadrul carora sunt
stabilite functiile publice de stat si teritoriale, care se supune spre aprobare Guvernului. Sunt
exceptate functiile care beneficiaza de statute speciale.

O asemenea procedurd este Intalnita si in alte state, cum ar fi Italia, Belgia, Luxemburg,
si este practicatd si la nivelul Uniunii Europene, iar persoanele astfel recrutate sunt inscrise pe
niste liste speciale, de rezerva, de unde urmeaza sa fie numite pe anumite posturi, liste care nu
sunt 1nsa valabile pe timp nelimitat. lar caracterul limitat al valabilitatii acestor liste este

17 Abrogarea s-a dispsu prin art. 597 alin. (2) lit. b) din Codul administrativ, fiind exceptate unele articole ale
legii.
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determinat de faptul ca exigentele functiei publice sunt in continud modificare, iar o persoana
care a fost consideratd capabila sa ocupe o functie publicd la un moment dat, poate deveni in
timp, inapti pentru un anumit tip de cerinte.'®

Avantajele unui asemenea sistem pot fi identificate in a flexibiliza procedura de
recrutare, in sensul in care posturile vacante sa fie ocupate cu o anumité operativitate, in con-
textul 1n care procedura organizarii concursului pe post anticipam ca va fi mult simplificata,
termenele reduse, astfel incat sa nu se creeze sincope in ocuparea functiilor publice din cadrul
autoritatilor si institutiilor publice. Pentru punerea in aplicare a prevederilor art. 467 privind
concursul national, prin art. 619 din Codul administrativ s-a prevazut instituirea, in autoritatile
si institutiile publice in care exista functii publice de stat si teritoriale, a unui proiect pilot de
organizare a concursului de ocupare a unor functii publice vacante, care urma sa se organi-
zeze in perioada 2020-2021. Perioada de pandemie pe care am traversat-o, concentrarea
fortelor pentru identificarea solutiilor de depasire a ei, a incetinit sau zadarnicit punerea in
aplicare a acestui proiect.

In ceea ce ne priveste, nu manifestim un entuziasm deosebit cu privire la aceasti
solutie. Si avem reprezentarea ca transpunerea ei in legislatia functiei publice din Roménia s-a
facut Intr-un fel relativ pripit, fara o analiza prealabild serioasa, care sa contureze utilitatea si
eficienta 1n viitor a acestui sistem de recrutare in functia publica.

Nu tot ceea ce este bun la altii este neaparat potrivit si la noi. Am avut experiente care
au dovedit acest lucru si invocdm perioada 2006-2021, cand prefectul si subprefectii au fost
transformati in Tnalti functionari publici, pentru ca in anul 2021 sa se revind la solutia
conform céreia acestia sunt demnitari politici. Cui a folosit aceasta tentativa esuata, in care,
astfel cum s-a afirmat in permanentd si in mod critic de doctrind, desi prefectii si subprefectii
erau, teoretic, Tnalti functionari publici, in realitate ei erau implicati In activititi de natura
politica, recrutati pe criterii politice si nu li s-a asigurat niciun drept la cariera, fiind schimbati
din functie atunci cand aveau loc schimbdri la nivelul arcului guvernamental. Astfel de
perioade aduc regres, nu progres. Ne trag in urméa, nu imping inainte angrenajul complex al
administratiei publice.

In ceea ce priveste functiile publice locale, recrutarea se realizeaza numai prin
concursuri pe post, in care se verificd atat cunostintele si competentele generale, cat si cele
specifice necesare ocuparii unei astfel de functii, astfel cum prevede art. 467 alin. (7).

3. Gestiunea functiei publice

Notiunea de gestiune a functiei publice poate fi definiti din doud perspective. In sens
material functional, ea cuprinde ansamblu de acte, fapte si operatiuni prin intermediul
carora se deruleaza cariera functionarului public, din momentul numirii, pdna in cel al
incetarii raportului de serviciu. Sub aspect formal organic, gestiunea cuprinde ansamblul
de structuri, colegiale sau unipersonale, cu sau fara personalitate juridica, precum si titulari
de functii si demnitati publice care au atributii in derularea carierei functionarilor publici.

Problema gestiunii functiei publice este cercetatd si in alte state si la nivelul Uniunii
Europene, unde regéasim o arhitectura completa de structuri implicate in derularea carierei
functionarilor publici europeni, cum ar fi Comitetul de personal, care reprezinta interesele
personalului pe langa institutia europeana si asigurd o permanenta legatura intre acestia;

18 V. Vedinas C. Calinoiu, Statutul functionarului public european, ed. a II-a, Ed. Universul Juridic, Bucuresti,
2007, p. 45.
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Comisia paritard, care se regaseste si in sistemul functiei publice, cu rolul de a asigura un
echilibru intre interesele conducerii autoritatii sau institutiei publice si cele ale personalului,
sens in care avizeazd masurile, deciziile si proiectele de acte normative care influenteaza
situatia personalului; Consiliul de disciplina, care in sistemul romanesc al functiei publice
a fost preluata ca si Comisia de disciplind, care are menirea de a realiza cercetarea disci-
plinard a functionarilor care au savarsit fapte calificate a reprezenta abateri disciplinare si
alte astfel de structuri, care nu se regdsesc in sistemul romanesc si pe care nu le mai men-
tionam. "’

Incd de la adoptarea primului statut al functionarilor publici de dupa 1990, repre-
zentat de fosta Legea nr. 188/1999, s-au consacrat astfel de structuri colegiale, fiind
vorba, astfel cum am aratat, despre comisiile paritare si comisiile de disciplina.

Am putut insa constata in practica faptul cd, desi functioneaza de peste doua decenii,
rolul lor nu este inca suficient de conturat si, mai ales, de eficient. Ca semnificatia acti-
vitatii pe care o desfasoara este diminuatd sau chiar ignoratd, nefiind implicate in luarea
deciziilor care afecteaza personalul pe considerentul cd oricum, avizele lor sunt consul-
tative. Caracterul consultativ al avizului nu inliturd rolul acestor comisii. in ceea ce
priveste comisiile de disciplind, practica demonstreaza cd si in cazul lor rolul este nu
diminuat, ci denaturat. Ca prea adeseori astfel de comisii sunt transformate in instrumente
aflate in mana conducerii, de care aceasta se foloseste pentru a sanctiona, inclusiv prin
destituire, pe unii dintre functionari. La baza crearii comisiilor de disciplind s-a aflat tocmai
nevoia de a-i proteja pe functionari impotriva abuzurilor conducerii. Transformarea lor in
factori ai acestor abuzuri reprezintd o dovada a faptului c¢d nu este suficient ca o lege sa
fie corectd, sa aiba o finalitate pozitiva, pentru cé toate acestea pot fi compromise prin
modul in care ea este aplicata in practica.

IV. Succinte concluzii

Dorim sa pornim, in conturarea acestor concluzii, de la faptul ca adoptarea, la finele
anului 1999, a fostei Legi nr. 188/1999 privind statutul functionarilor publici a avut loc
intr-un moment in care Romania avansa pe drumul sdu de integrare europeand, care a pre-
supus conditionalitati, un proces de armonizare legislativa, exigente in care s-a incadrat si
imperativul adoptarii unei legi care sa reglementeze aceasta institutie juridica. Acest lucru
a atras si procedura in care legea a fost adoptata, pe calea angajarii raspunderii Guvernului,
solutie legislativa care a determinat carente de reglementare care s-au impus imediat a fi
corectate, prin adoptarea mai multor legi si ordonante de urgentd ale Guvernului. Putem
considera ca in materia functiei publice, s-a manifestat o instabilitate legislativa considerabila,
concretizatd in modificari si completari frecvente ale fostei legi privind statutul functionarilor
publici, realizate, de reguld, prin procedurile atipice ale angajarii raspunderii guvernului si
ordonantelor de urgentd, putine fiind situatiile cadnd legea s-a modificat prin procedura
parlamentara obisnuita.

Instabilitatea legislativa a influentat evolutia functiei publice In Roménia. Fard a
nega progresul care s-a realizat, nu putem sa ignoram faptul cd asteptarile sunt departe de
a fi satisfacute. Multe din solutiile legislative s-au dovedit ineficiente, atit in aceasta materie,
cat si in altele, pentru cd s-a recurs prea adeseori, la ,,imprumuturi normative” sau

19 Este vorba despre Comisia pentru cazuri de invaliditate, Comisia pentru Rapoarte, Comitetul pentru statut,
Comitetul consultativ paritar pentru cazuri de insuficienta profesionala.
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»transplanturi”, cum se exprima unii autori, din legislatia altor state sau din cea existenta
la nivelul Uniunii Europene. Art. 148 din Constitutie consacra prioritatea reglementarilor
Uniunii Europene care au caracter obligatoriu asupra dispozitiilor contrare din legile interne,
dar consideram ca acest principiu trebuie aplicat prin raportare la alte norme care gu-
verneaza raporturile dintre aceasta si statele membre. Regasim, 1n legislatia primara a Uniunii
Europene, recunoasterea identitdtii constitutionale si a identitdtii lingvistice a statelor
membre, valori care trebuie compatibilizate Intre ele si raportate si la celelalte norme
constitutionale care guverneaza raportul dintre dreptul supranational si cel national. Altfel
riscam sd introducem in sistemul romanesc institutii pe care practica nu le valideaza si
care aduc cu ele un regres, nu progresul de care este atdta nevoie.

Este adevarat ca in dreptul administrativ roméan, ca si 1n alte ramuri ale dreptului, se
manifesta o anumita tendintd de europenizare. Nu ne ramane decat sa ne dorim ca principiile
care conduc la o mai buna administrare si la 0 mai buna guvernare, la 0 mai mare transparenta
in luarea deciziilor sa fie aplicate si in Romania. Si ele s duca la o profesionalizare mai
profundi a functionarilor publici, a intregului personal si a administratiei, in ansamblul sdu.*’

20 Irina Alexe, Functia publicd in Romdnia centenard, in Daniel Serban, Irina Alexe, Raul Felix Hodos,
Sergiu Golub (coord.), 100 de ani de drept in Romdnia”, Ed. Hamangiu 2018, pp. 28-29.
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APPEARANCE OF CONSTITUTIONAL CONSTRAINTS
IN THE TAKING OF EVIDENCE IN CRIMINAL
PROCEEDINGS - ISSUE OF UNLAWFUL EVIDENCE

Andras BODNAR!

,»-.. aliud nihil in iudiis quam iustitiam habere debet. »2

Abstract

In my short study, in criminal proceedings, I present a small slice of the issue of unlawful evidence
across constitutional constraints on evidence. In this connection, I explore the links between the bans
on evidence and the psychological circumstances experienced during the interrogations, which may
be one of the reasons for the false confession and thus the false convictions, all supported by an
incident. In the end, I will try to draw conclusions and make a proposal to eliminate such errors.

Keywords: criminal trial, evidence, constitutional provisions

1. Introduction

The quotation above is a fragment of a decree issued in 294 by Emperor Diocletian.
According to his report, the task of the court proceedings has no other purpose - to find
out the truth. However, there is a very bumpy road to this in criminal cases. The facts
relevant to the criminal law aspect and the evidence supporting them must be researched.
At a basic level, the wording is related to Roman law: da mihi factum, dabo tibi ius. So
give me a fact, I'll give you a right. In criminal proceedings, the question of fact is always
ahead of the question of law, because it is only possible to decide on the question of law
in the knowledge of the facts.’

The Code of Criminal Procedure currently in force, provided the legislature with a
preamble. The first part of the preamble is of paramount importance for the present study.
This part is included at the beginning of the law: “The Parliament with a view to bringing
the perpetrators of crimes punishable under international law to justice in an effective and
reasonable manner, ensuring that the fundamental right to a fair trial is upheld, Bearing in
mind the need to establish the truth ... constitutes the following law ... . The reason for the
preamble is that the legislator expresses its firm belief that the Be. it is considered to be
novel from the point of view of legal policy, it contains provisions that are important for
society, and in part, it intends to briefly present the objectives that it wishes to convey
through the law.*

The preamble therefore seeks to bear in mind the fact that the truth has been established.
However, it does not consciously endow the truth with a material or procedural signifier,
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2 Fenyvesi, Csaba, 4 kriminalisztika tendencidi. A biiniigyi nyomozds multja, jelene, jévdje, Dialog Campus
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2018, 35.
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avoiding categorization into one or the other category, which is incompatible with Be.
with its spirituality.’

Finding out and establishing the truth, as the purpose and task of criminal proceedings,
usually comes into contact with the criminal justice system as an axiom, an unquestionable
finding. It can be assumed that the final judgment clearly proves as a public document
whether a crime has been committed and who is the perpetrator. The facts of a final judgment
should ideally contain real facts, accompanied by a fair sentence in the case of guilt, which
in an even more ideal situation is imposed by the court under fair laws.°

With regard to finding out the truth, it must be emphasized that, as already mentioned,
the facts relevant to criminal law, as well as their evidence, must be researched in order to
achieve it. However, not all tools and methods can be used during the investigation and
later during the proof. A procedure without such restrictions, as has been the case with
legal historical systems, would in no way be compatible with the rule of law.

The main question, however, is where the boundary lies in the evidence that has
not yet been obtained illegally, in a way that does not conflict with the prohibitions set out
in the Be, and the means of evidence that do not violate legal prohibitions but are lawful,
e.g. due to tactical element - wobble. When, in what situation can the evidence obtained
be declared illegal?

2. Evidence in criminal proceedings

The fact that part of the evidence, including a very substantial, substantive part of
the criminal proceedings, is indisputable neither for practicing lawyers nor for theorists.
Criminal proceedings are basically not only the legal order of the appearance of three internal
(access to justice, substantive legality, formal legality) and external (law enforcement,
defense, judgment) functions, but also the process of procedural acts and the web of
procedural legal relations. a process of proof in a broad sense.’

These external functions are by no means far from proof. Evidence may perpetuate
the appearance that it is only a matter of attaining truth, but, as I pointed out at the outset
in relation to a principle of Roman law, the question of fact takes precedence over the
question of law, so that in the event of a wrong answer to the question of fact, nor can the
answer to a question of law be correct. The same is true of internal functions, since a
judgment summarizing the evidentiary process cannot summarize it unless it is facilitated
by a productive, effective law enforcement and a high-quality, all-encompassing defense.
It follows that, from a functional point of view, it is not possible to distinguish between
evidence and criminal proceedings.®

Evidence, the evidentiary process, is central to criminal proceedings, as the collection
and analysis of evidence accounts for more than 90% of the content of criminal proceedings.
That is why the issue of unlawful evidence is a very important element in the evidentiary
process.’

3 Polt, Péter (Szerk.), i.m., 36.

¢ Elek, Balazs, Az igazsdg feltdrdsa a biintetéeljarasban, In.: Elek, Balazs — Hager, Tamas — Toth, Andrea,
Noémi, Igazsdg, idedl és valésag. Tanulmanyok Kardos Sandor 65. sziiletésnapja tiszteletére, Debreceni
Egyetem Allam- és Jogtudomanyi Kar, Biinteté Eljarasjogi Tanszék, Debrecen, 2014, 50.

7 Tremmel, Florian, Bizonyitékok a biintetSeljardsban, Dialog Campus Kiado, Budapest — Pécs, 2006, 23.

8 Tremmel, Florian, i.m., 23-24.

9 Elek, Balazs — Szabo, Krisztian, Szemelvények a biintetdeljards korébdl, Debreceni Egyetem Allam- és
Jogtudomanyi Kar, Debrecen, 34.
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2.1 Prohibitions on proof

One of the most emphatic and delicate parts of the field of evidence theory is the
generation and usability of unlawful evidence. In criminal proceedings, the ample
availability of evidence is not at all, and criminal cases are characterized by a small
amount of evidence. That is why it is a kind of pressure on the authorities to obtain
evidence if they want to fulfill their social function. It raises the question of whether
minor infringements can prevent the defendant from being held liable. Prohibition of too
much evidence may lead to the loss of the outcome of the proceedings due to legal
formalities, but on the other hand, the lack of prohibited means of proof and means may
violate the guarantee elements of criminal proceedings and the rights of the defense.'”

Section 2 states: "In criminal proceedings, the dignity of the human person shall be
respected."'! Accordint to the 64/1991 Constitutional Court Decision: "The right to
human dignity means that there is a core of the autonomy and self-determination of the
individual, extracted from the provisions of everyone else, by which man remains a
subject and cannot become an instrument or object."."?

According to this, dignity ensures that there is an inviolable segment of individual
autonomy in which neither the state nor any other person can interfere. This makes it
possible for man to never become completely vulnerable, - losing his human nature - an
object, a tool. Thus, a person may demand from the state a certain - dignified - treatment,
regardless of the behavior of a given person towards others. "

The inclusion of bans on evidence in the Criminal Procedure Code guarantees the
protection of the accused, but does not jeopardize the purpose of the proceedings. The
extent to which prohibitions on proof apply can be described as a sign of the rule of law,
as there is no or very limited evidence in a police state.'*

According to Section 167. (5): “The fact arising from a means of proof which the
court, the public prosecutor's office, the investigating authority or the authority specified
in subsection (2) has committed as a criminal offense, in another prohibited manner or the
participants' criminal procedural rights shall not be assessed as evidence acquired with
substantial damage.”."®

The section mentioned above, by recording, evidence cannot be assessed as evidence
from a means of evidence obtained by a court, prosecutor's office, investigative authority
through a criminal offense, other prohibited means, or a material violation of the rights of
participants in criminal proceedings.'®

Evidence obtained through a criminal offense is a confession obtained during a
forced interrogation by force or threat. According to the literature, other forms of torture,
starvation, deprivation of sleep, drowsiness, unreasonable promises of benefits, and any
psychological influence that is suitable for physical activity may be classified as prohibited
in the literature. he may testify against the will of the person interrogated or against his
will."”

10 Blek, Balazs — Szabo, Krisztian, i.m., 42.

112017. évi XC. térvény a biintetdeljarasrol 2. § (1) bek.

12.64/19991. AB hatarozat (Abortusz 1.)

13 Debreceni Egyetemn Allam-és Jogtudomanyi Kar, Alkotményjogi Tanszék, Magyar Alkotmdnyjog I. jegyzet, 27.
14 Elek, Balazs — SzZABO, Krisztian, i.m., 42.

152017. évi XC. térvény a biintetSeljarasrol 167. § (5) bek.

16 Polt, Péter (Szerk.), i.m., 388.

17 Elek, Balazs — Szabo, Krisztian, i.m., 42. oldal
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2.2 Unlawful evidence - Interrogation of the suspect

In my view, the second round of the general injunction clause - the other prohibited
method - may come to the forefront during the first interrogation of the suspect during the
investigative phase.

Recognizing the significance of a suspect's testimony is essentially the same age as
justice. After all, even the earliest legal systems started from the assumption that recalling
and reconstructing an event that took place in the past is possible in the simplest, most
accurate way through the person who is necessarily involved or involved in it, the
perpetrator. Of course, the fundamental question was, to this day, whether the confession
contains the truth, and how the answer to that can be verified. For centuries, there were a
number of methods used to persuade the accused to make a statement and then authenticate
the confession because they believed the confession could be truly convincing evidence.'®

It is a fact that the first interrogation of the accused is a procedural act which, on
the one hand, is a significant stage, momentum, watershed of the investigation itself, and,
on the other hand, a moment which is very rich in information and which - not infrequently -
confesses decisive personal evidence - may result."

It is important to emphasize, however, that the theorem treated as an axiom in
criminal procedure is related to the confession. It is consistently emphasized in the
literature, supported by item law, that a confession is only one of the pieces of evidence
and not its queen. A confession cannot be considered conclusive evidence, however, the
authorities are making an increased effort to obtain a confession. With decades of
experience behind him, he was also stressed in a study by a police officer hovering in
front of his eyes in an ongoing effort to get the suspect to admit his guilt. In most cases,
the purpose of investigations is still to obtain a confession.?

Nevertheless, the goal is to achieve a paradigm shift in forensics. In contrast to the
data from personal sources, the methods of forensic science based on natural science, the
so-called "Silent witnesses", traces and remnants of material came to the fore as early as the
20th century. from the second half of the century. Since then, the XXI. century, as a new
shift, and now as second-generation evidence, digital data is receiving prominent attention.?'

2.2.1 False confession

Obtaining a confession as an objective floating in the eyes of a member of the
investigating authority and the methods associated with it, which, in my view, can be
fully incorporated into the second round of the general injunction clause, referred to as
other prohibited methods, are radically related to one type of false confession.

According to Balazs Elek - in a psychological sense - we distinguish three types of
false confessions. These are the voluntary false confession, the forced and “ready-to-serve”
false confession, and the forced and acquired false confession. In the first case, a false

18 Toth, Mihaly, Kihallgatdsi miifogdsok az igaz vallomds érdekében. A taktikai bloff., In.: Toth, Mihaly,
Orok kérdések és bizonytalan vélaszok az ezredfordulé évtizedeinek biintetdjogi vilagabél, HVG-ORAC
Lap- és Konyvkiadd Kft., Budapest, 2020, 313.

19 Tremmel, Florian — Fenyvesi, Csaba — Herke, Csongor, Kriminalisztika. Tankonyv és atlasz., Dialdg Campus
Kiado, Budapest-Pécs, 2005, 362.

20 Elek, Balazs, 4 vallomds befolydsoldsa a biintetéeljarasban, Toth Konyvkereskedés és Kiado Kit.,
Debrecen, 2008, 83.

2! Fenyvesi, Csaba, i.m., 183.

82



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

confession is a self-incriminating statement that is made intentionally without investigative
pressure. The third case is when a suspect makes a false confession based on the erroneous
assumption that he has committed a tort charge against him.*

The second case, a forced and “ready-to-serve” false confession, involves the suspect
making a confession as a result of the extreme methods of interrogation, even though he
is aware that he has not committed a crime. An innocent confession in this regard is made
because he wants to put an end to the suspect’s physical and mental suffering, even if he
has not committed a crime. In such cases, the result of physical but rather mental coercion
is a false confession.”

The following case provides a number of lessons for the case outlined above. At
dawn on March 28, 2003, an elderly lady living alone woke up to stand between her bed
and her wardrobe, her back facing a thin man wearing a tall black hoodie. He later
described to the police the man he saw as around 30 to 40 years old, about 180 inches tall.
On April 7, 2003, a promising trace came into the possession of the investigating
authority. An ATM camera took a picture of those who used the bank card stolen from
the lady. The captured images were released to the public by police, hoping someone
would recognize the person in the image.

On May 30, 2003, a turning point occurred. A phone call came in. The applicant at
the end of the line believed in the picture to recognize V. G. P., a 19-year-old resident of
Budapest living with his mother. On July 9, 2003, police officers appeared before them
and indicated that they should testify. It quickly became clear - after the black sweater
found in the apartment - that there was more to it. G was taken in handcuffs into the
Camel's way and found out in the car that he was suspected of robbery. In Camel Street, a
black, perforated cap was pulled over his head, through which he saw nothing but shreds
of pictures. In addition, there was another small circumstance that would later prove
significant: G had to go to the bathroom. He had already indicated this at home, to which
he was told that he would be at the police station. And the police say he won't go
anywhere until he signs. G. kept hearing someone typing. It felt absurd that he had
committed the robbery, but then he couldn't think of anything there to prove his
innocence. He said he was confused because he had never had a thing of this weight
before. She was smothered and really wanted to go to the bathroom for a very long time.
The confession was born. The Central District Court of Pest sentenced G to three years in
prison with a final judgment. However, G had a bomb-proof alibi at the time of the
robbery. From 18:20 on March 27, 2003 until 11:22 a.m. on April 3, 2003, he was in a
closed department of the National Institute of Psychiatry and Neurology. Lastly, that fact
constituted a ground for reopening the proceedings and clarification of Mr G.'s name.*

A number of testimonies can be drawn from the above case regarding the atmosphere
of the interrogations and the methods of interrogation. In the present case, G.'s
"confession" bleeds from several wounds. On the one hand, the fact that the investigating
authority put on a black, perforated cap at the beginning of his interrogation, which made
it impossible for him to detect the outside world, Be. the requirement of a procedure
designed to protect fundamental rights at the beginning of In G. 's case, the recording

22 Elek, Balézs (2008), i.m., 90-95.
 Elek, Baldzs (2008), i.m., 1.
24 Janecsko, Kata, Artatlanul elitélve, Corvina Kiad6 Kft., Budapest, 2021, 13-19.
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made by the ATM camera and his own confession, which was later withdrawn, constituted
all the evidence.

In my view, the fact is that the purpose of the investigating authority is to obtain a
confession which is considered to be sufficient, reliable evidence. However, as explained
earlier, the position in the literature is clear that admission is only one piece of evidence
and that it should not be the main means of proof.

Yet why G. confessed to having committed the crime in the knowledge of his
innocence can be substantiated in a rational way. G. said he was confused because he had
never had a thing of this weight before. She was smothered and really wanted to go to the
bathroom for a very long time. The environment and circumstances of the interrogations
alone have a specific psychological effect on the accused. From all this, it can be
concluded that in addition to the official dominance of the detective, the accused may
become vulnerable during interrogations in a foreign and isolated environment.*

Furthermore, Balazs Elek points out that the length of the interrogation has an
impact on its outcome. This technique lives on in the public consciousness as a tiring
process. The point is to sustain someone for a long time, when it becomes important for
them to meet short-term needs and is unable to understand the long-term consequences.
He does not focus on the issue, but on getting rid of the threatening environment unknown
to him.?

In that regard, it should be noted that, in G.'s case, the minutes of the hearing were
closed at 9.10 am on 9 July 2003. According to his recollections, he was brought in in the
morning, he does not remember exactly, but he has been in official custody since 11:35
a.m. He hasn't had a chance to go to the bathroom since...*’

In Mr G. 's case, it is clear that his false confession could not have been taken into
account as evidence, in the light of any of his disabilities as defined above, in general. In
addition, there was no evidence other than ATM recording. Presumably, if the investigating
authority did not want to prove the guilt of a person who had come to light on the basis of a
report at all costs with a false confession, but also to discover other evidence for which the
previously in force Act at the time of the case. Would have had an obligation under section
118. (2) of the Act, perhaps the real perpetrator would be prosecuted.

3. Summary, possible solutions

The Code of Criminal Procedure clearly prohibits the use of evidence obtained
through a criminal offense. Our penal codes consistently criminalize the use of violence,
threats, or other similar methods to extort a confession. In practice, judging exactly this,
the “other similar method,” sometimes causes confusion. The Supreme Court has
previously emphasized that, in addition to the use of unlawful methods and physical
coercive means used to extort a confession, other methods of interrogation may be used.
It is also clear that the law enforcer intends to prohibit any method which leaves the
interrogated with no choice, not his will, but that of the interrogator.*®

There are options to eliminate false confessions. These possibilities have been
mentioned above, and I would like to mention their summation here.

25.8/2013. (I1L. 1.) AB hatdrozat
2 Elek, Baldzs (2008), i.m., 93.
27 Janecsko, Kata, i.m., 16.

28 Toth, Mihély, i.m., 336-337.
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Agreeing with the literature, it is paramount that all forensic scientists should be
aware that a confession is not the queen of evidence. The relentless pursuit of this at all
costs leads to excesses, and the extraordinary consequences of a false self-burden are
almost irreparable in the process.

Furthermore, a member of the investigating authority should not be reassured upon
hearing the admission, and should continue to be aware that it is a legal obligation to
collect all evidence lawfully and fairly even in the event of admission. It is also his duty
to verify the veracity of the confession.

I agree with Csaba Fenyvesi, who recommends making a video recording of the
interrogations as a technical solution to eliminate interrogation and influence.”

In my opinion, in addition to the above, a video recording of the procedural acts
should be considered in order to obtain additional information that can be gathered from
them, eg through body language. Considering the paradigm shift as electronic data, digital
evidence, video recording can more easily dispel doubts about a confession recorded on
paper by a member of the investigating authority.
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OFFICIALITY AND THE RIGHT OF DEFENCE
IN THE CASE LAW OF THE ECHR

Julia Déra BATTA!

Abstract

The right of defence is a main principle of the criminal procedure. Generally, enforcement of the principals
is always a relevant question in every branch of law, because principles express the specifics of the
procedure and serve as guidelines in application of law. These principles are never absolute, but always
have relative value, because they express of the current social and legal policy perception.

In criminal proceedings, the ex officio principle has a different meaning at the investigative and trial stages.
In the course of an investigation, it means that the investigating authority or the prosecutor may also
initiate criminal proceedings without a request. At the court stage, the principle of ex officio means, in the
first place, that the judge is not bound by the parties’ motions. For example in the Member States of the
European Union there are different legal solutions as to whether the evidence can be taken of the court’s
own motion or only at the request of the prosecutor, the accused and the defence counsel.

Key words: criminal procedure, officiality, right to defence

1. Principles in criminal procedure

The right of defence is a main principle of the criminal procedure. Generally,
enforcement of the principals is always a relevant question in every branch of law, because
principles express the specifics of the procedure and serve as guidelines in application of
law. These principles are never absolute, but always have relative value, because they
express of the current social and legal policy perception.’

Studies and dialogues which are analysing principles are always present in scientific
life. It has been dealt by many researchers, but from time-to-time new studies are made
on the subject. The question may arise as to whether it makes sense to take out the principles
over and over again, whether it is possible to say anything new, whether the discourses
about principles are leading somewhere?

Examining the role of principles in criminal proceedings has a constant relevance to
make criminal proceedings and the decision-making process more comprehensive. This way,
the mechanisms, effects and possible errors in practice become visible, which, if we are aware
of them, makes the whole procedure more predictable and this is essential for legal certainty
and the success of the procedure.’ As the European Court of Human Rights (ECtHR) has
stated in a judgment: ,,.. justice must not only be done: it must also be seen to be done...””

2. Principle of officiality

In criminal proceedings, the ex officio principle has a different meaning at the
investigative and trial stages. In the course of an investigation, it means that the investigating

1 PhD student, Géza Marton Doctoral School of Legal Studies University of Debrecen

2 Angyal, Pal, 4 magyar biintetdeljdrdasjog tankényve I. kétet, Atheneum, Budapest, 1915, 253.

3 Batta, Julia Dora, Finkey officialitis-elméletének hatdsa a magyar biintetdeljardsra, In: Erdélyi Jogélet,
2021/1

4 Delcourt v. Belgium, Application no. 2689/65, Judgement of 17 January 1970, ECtHR Ser.A. No. 11.
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authority or the prosecutor may also initiate criminal proceedings without a request. At
the court stage, the principle of ex officio means, in the first place, that the judge is not
bound by the parties’ motions.> For example in the Member States of the European Union
there are different legal solutions as to whether the evidence can be taken of the court’s
own motion or only at the request of the prosecutor, the accused and the defence counsel.®

Criminal procedure laws usually discuss in detail the duty of a judge without a
motion by the parties. For example, in criminal proceedings the judge must report ex
officio if the judge is biased and unable to hear the case impartially,” but he must also
detect if the offense in question is time-barred.®

3. Right of the defence - Part of the right to a fair trial or an independent right?

3.1. The right to a fair trial

The right of defence is part of the right to a fair trial, which is a fundamental guarantee
in criminal proceedings under the rule of law.” This is a guarantee stemming from Anglo-
Saxon law, first declared internationally by Article 6 of the ECHR.'"

However, the word trial is included in the text of the Convention, but it is important to
emphasize that although the trial is an important part of the proceedings, the requirement
of fairness must apply throughout the proceedings. This is very important because if the
requirements of a fair trial are not met during the investigation, the trial is likely to become
objectionable.''

Obviously, the requirement of a fair trial does not apply only to criminal proceedings,
but due to the structure and nature of criminal proceedings, the accused is already
disadvantaged in many respects, so the right to a fair trial is even more important in criminal
proceedings.'?

3.2. The principle of equal rights of the plaintiff and the defendant

The previous line of reasoning takes us to the principle of equality of arms, so in
the following we will take a closer look at this principle too.

Fair trial is a universal principle, which is in fact a set of principles and essentially
sets the European standard for criminal proceedings.”> An essential element of this set of

5 Lichtenstein, Andras, The Principles of Legality and Officiality in Criminal Procedure, In: Central & Eastern
European Legal Studies; 2018, Issue 2, 290-293.
¢ Batta, Julia Dora, The Principle of Official Proceedings in Practice of the CJEU and the ECtHR, In: Biintetdjogi
Szemle, 2021/kiillonszam, 6.
7 Ficsor, Gabriella, A biré kizardsanak gyakorlati tapasztalatai, In: Biintetéjogi Szemle, 2017/2., 75-77.
8 Polt, Péter (szerk.), Kommentdr a biinteteljarasrdl sz616 2017. évi XC. torvényhez, Wolters Kluwer Hungary Kft.,
Budapest, 2020, 980-981.
® Gacsi, Anett, A hatékony védelemhez valé jog az Emberi Jogok Eurdpai Birésdganak joggyakorlatdban, In:
Magyar Rendészet 2018/3. szam, 11.
10 Roth, Erika, Az eljdrdsi jogok, In: HALMAI Gébor - TOTH Gébor Attila (szerk.), Emberi jogok, Osiris Kiado,
Budapest, 2003, 703.
1 Erdei, Arpad, Tanok és tévtanok a biintetd eljérasjog tudomdnydban, ELTE Eétvés Kiado, Budapest, 2011,
234.
12 Ban, Tamas, A4 tisztességes eljards és annak egyik fontos vondsa: az artatlansag vélelme, In: TOTH Mihaly,
(szerk.), Biinteté eljarasjogi olvasokonyv, Osiris Kiad6, Budapest, 2003, 59.
13 Herke, Csongor - Fenyvesi, Csaba - Tremmel Floridn, A biintetd eljdrdsjog elmélete, Dialog Campus
Kiado, Budapest-Pécs, 2012, 51.
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principles is equality of arms, which ensures that prosecution and defence have an equal
chance to express their views in criminal proceedings. Of course, this does not mean that
the rights of the prosecution and the rights of the defence must always be the same. The
principle is expressed that the means of prosecution and defence must not be the same but
must be equal force.'

According to the Hungarian Constitutional Court — is in line with the European
Court of Human Rights — the principle of equality of arms has a twofold condition: on the
one hand, the personal presence of each of the parties during the proceedings and, on the
other hand, that the prosecution and the defence have access to the relevant data in the same
completeness and depth."” In several decisions, the ECtHR and also the Constitutional
Court has addressed the principle of equality of arms deriving from the right to a fair trial,
primarily in connection with the right to defence, therefore in the following we will
continue with the right of defence.

3.3. The right of defence

As we have seen, the equality of arms is not an arithmetic equality, but rather the
importance of access to informations and thus meaningful participation in procedural acts
and the substantive preparation of the accused and the defence counsel. Based on this, it
can be said that one of the basic principles of the constitutional law of criminal procedure
is the right to defence, which can be found in many different detailed rules at all stages of
criminal proceedings, but does not imply a constitutional obligation.

The right of defence is an explicitly named element of the right to a fair trial, declared
by Article 6 of the ECHR,' but from time to time, the question arises whether the right of
defence can be interpreted independently or can only be interpreted in an asset-objective
relationship as part of the right to a fair trial.

Until 2008, the ECtHR (Court) clearly stated that the right of defence could only be
interpreted as part of the right to a fair trial. Therefore, the Court did not find that the
rights of the defence had been infringed if the rules on the rights of the defence had not been
complied by the national authorities, but the procedure itself (so the whole procedure)
was fair.

The turning point was the case of Salduz v Turkey in 2008, in which the Court
examined the violation of the right to a fair trial, but in its judgment stated the independent
application of the right of defence. In this case, the Court states that the rights of the
defence must be guaranteed from the first hearnig of the suspect.'’

The principles developed in the Salduz case were clarified by the Court in Dayanan
v Turkey case in 2009. In that case, the Court ruled that the right of defence must be
guaranteed to the accused from the time of his apprehension.'®

Subsequently, the principles set out in the Salduz and Dayanan cases are reflected in
a number of directives adopted under the Stockholm Program. However, the case law of the
Court has been inconsistent since 2009 and often goes back to the interpretation that the
rights of the defence should be subject to the fairness of the proceedings as a whole."

14 Brdei, i.m., 235.

15 Decision of the Hungarian Constitutional Court no. 6/1998. (III. 11.)

16 G4csi (2018), i.m., 12.

17 Salduz v. Turkey case, Application no. 36391/02, Judgement of 27 November 2008.
18 Dayanan v. Turkey case, Application no. 7377/03, Judgement of 13 October 2009.
19 Gécsi (2018), i.m., 14-15.
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4. Requirement of effectiveness

Article 6 of the ECHR states the following in relation to the rights of the defence:
“The person who charged with a criminal offence has the right to defend himself in
person or through legal assistance of his own choosing or, if he has not sufficient means
to pay for legal assistance, he has to be given it free when the interests of justice so
require.”

So firstly, as we can see, it is an ex officio obligation of the member states under
the Convention to provide the legal assistance. But secondly, it is not enough to provide
legal assistance, it also has to be effective. As regards the rights of the defence, the ECtHR
first established effectiveness in Artico v. Italy case. In this case, the Court ruled that the
accused would not be protected by the authorities just by assigning a defender for him.
This is only a matter of formality and not the provision of effective and efficient protection.
In the main proceedings, the defender seconded by the Italian authorities never acted on
the merits, but the authorities did not grant him other defender for the repeated request of
the accused. The Court found that the national court had breach the Convention by
tolerating the failure of the seconded defender, whereas it is for the Member State to ensure
effective protection.”

So as we can see, under the Convention, to ensure the defence of the accused is not
the only ex officio obligation of the Member States, but it is also an obligation to ensure
the effectiveness and efficiency of the defence.

5. The case law of the ECtHR in the decision of the Hungarian Constitutional
Court

In line with the case law of the ECtHR, and referring to the decisions made in the
above cases, the Hungarian Constitutional Court also held that in criminal proceedings it
is a requirement that the accused's right to defence must be exercised effectively.

In the main proceedings the local court found the accused guilty of extortion. Both
the prosecutor and the defence appeals complained that the investigating authorities did
not inform the defence counsel of the planned time for the interrogation of the accused
and the place of his apprehension. According to the appeals, the failure to notify the seconded
defence counsel infringed the defendant's right to have adequate time and opportunity to
prepare his defence.?!

The appellate court ruled that failure to notify the seconded defence counsel of the
scheduled date of the interrogation did not constitute a material restriction on the rights of
the defence. In its judgement the appellate court explained that this was not a serious
procedural restriction that would justify either setting aside the judgment of the city court
or excluding the defendant's testimony from the evidences.?

The accused appealed to the Constitutional Court against the final judgement.
According to the defendant, the failure of the investigating authority to inform the
defender of the planned time of the first questioning of the defendant infringed the rights
of the defence and, in this context, the right to a fair trial. These are serious violations for

20 Artico v Italy case, Application no. 6694/74, Judgement of 13 May 1980.
21 Decision of the Hungarian Constitutional Court no. 8/2013. (IIL. 1.) [3]
22 Decision of the Hungarian Constitutional Court no. 8/2013. (IIL. 1.) [3]
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which, his testimony should have been excluded from the evidences, therefore the judgement
is unconstitutional. >

The Constitutional Court — also based on the case law of the ECtHR — ruled that,
the defendant assigned to the accused must be notified of the place and time of the
interrogation in such a way as to enable him to exercise his procedural rights and to
participate in the interrogation. If the notification does not comply with this requirement,
the defendant's testimony shall not be considered as an evidence.**

This decision of the Constitutional Court is in line with the case law of the ECtHR,
as it states that the time of the notification and providing the preparation time cannot be
purely formal. To verify this is an ex officio obligation of the courts, and a testimony
made in breach of it must be excluded from the evidences.

6. Conclusion

All in all, we can see that the principles are never have absolute value, but their
meaning is in constant motion, as we always fill them with the content of the current
social and legal policy perception, so their analysis and examination of their validity is
always relevant.

This is particularly true of the principle of fair trial and its parts such as the right of
defence, which is one of the most important pillars of the rule of law. At the same time,
the principle of ex officio is very important, as it is also a paramount guarantee that what
are the issues in criminal proceedings that the court must examine ex officio.

Because all in all, we could say that the principle of fair trial should not depend on
the motion of the parties, it must be ensured ex officio by the national court. For this
reason, all judges are obliged to enforce parts of the fair trial ex officio during criminal
proceedings.”

23 Decision of the Hungarian Constitutional Court no. 8/2013. (II1. 1.) [4]-[6]
24 Decision of the Hungarian Constitutional Court no. 8/2013. (IIL. 1.) [55]
25 Batta, The Principle of Official Proceedings... i.m., 11.
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PERIOADA PANDEMICA SI MEDIUL ONLINE -
UN CONTEXT FAVORABIL CONTRAFACERII

PANDEMIC PERIOD AND ONLINE ENVIRONMENT -
A FRAMEWORK FOR COUNTERFEITING

Narcisa-Victoria DARABAN!

Rezumat:

Inci de la finele anului 2019, grupurile infractionale implicate in contrafacere au incercat sd
valorifice nou aparuta cerere de produse medicale (mdsti de protectie, truse de testare, echipamente
medicale, medicamente). S-a observat astfel, o crestere semnificativa a comertului online, datorata
mdsurilor de distantare sociald, blocajelor instituite de state si a procentului mare din populatie care
a lucrat de acasa. Infractorii s-au adaptat rapid la aceastd schimbare a comportamentului de
cumpadrdaturi, profitind de lacunele legislative din domeniu.

In ciuda actiunilor ample pe care autoritdtile le intreprind (cum este cazul Operatiunii Pangea), se
pare ca nici mdsurile stricte de carantind luate in intreaga lume si nici o pandemie nu pot opri
contrafacerea. Comertul cu mdrfuri contrafacute pare sa se schimbe mai repede decdt legea, dar
existd totugi posibile rezolvari si aspecte de care trebuie sd tinem cont in momentul in care dorim sd
achizitionam produse online.

Este necesarda o mai bund cooperare intre detinatorii marcilor, furnizorii de servicii intermediare §i
autoritati pentru a dezvolta strategii ofensive de protectie a marcii, cdt mai sofisticate si in continud
evolutie, toate in scopul stopdrii acestui fenomen.

Cuvinte cheie: contrafacere, online, medicamente, criza medicald, sigurantd

Abstract:

Since the end of 2019, the criminal groups involved in counterfeiting have tried to capitalize on the
new demand for medical products (protective masks, test kits, medical equipment, drugs). Thus, there
was a significant increase in online commerce, due to social distance measures, blockages imposed
by states and the large percentage of the population who worked from home. Criminals have quickly
adapted to this change in shopping behavior, taking advantage of legislative gaps in the field.

Despite the extensive actions being taken by the authorities (such as Operation Pangea), it appears
that neither the strict quarantine measures taken worldwide nor any pandemic can stop
counterfeiting. Trade in counterfeit goods seems to be changing faster than the law, but there are still
possible solutions and issues that we need to keep in mind when we want to buy products online.
Better cooperation is needed between trademark owners, intermediary service providers and
authorities to develop the most sophisticated and evolving offensive trademark protection strategies,
all in order to stop this phenomenon.

Keywords: counterfeiting, online, drugs, medical crisis, safety

Contextualizare

Crizele reprezinta adesea oportunitdti pentru persoanele care doresc sa eludeze
dispozitiile legii, iar Iintregul context provocat de aparitia si raspandirea virusul Covid-19
nu a fost diferit.

In intreaga lume, grupurile implicate in contrafacere au incercat sa valorifice o nou
cerere de produse medicale, precum masti de protectie, truse de testare, echipamente

! Studentd, Universitatea din Oradea, Facultatea de Drept, specializarea Drept, an 3;
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medicale si consumabile utilizate si necesare in lupta cu SARS-CoV-2. In general este
vorba despre produse care au fost utilizate si inainte de pandemie, insa nu in cantitati atat
de mari iar, cu exceptia dezinfectantului pentru maini, majoritatea erau folosite in principal de
catre personalul din domeniul sanitar.

Pe cale de consecinta, putem afirma ca aceasta perioada si criza COVID-19 au creat un
mediu profitabil pentru falsificatori, fiind relevantd abordarea problemei contrafacerii,
relatia dintre aceastd practica si perioada pandemicd, cu precadere in ceea ce priveste mediul
online.

Contrafacerea nu este o practica noud, suparandu-i pe detinatorii de marci de sute
de ani, dar problema majora o reprezinta faptul ca aceasta se dezvoltd o datd cu comertul
electronic, atingand cote tot mai ridicate si valente tot mai mari, iar aceastd pandemie a
adaugat tendinte noi si alarmante la problema preexistenta.

Cele mai populare categorii supuse contrafacerii sunt produsele din categoria
fashion (imbracaminte, Inciltiminte, accesorii), urmate de accesoriile IT/pentru telefoane
si medicamentele.” Totusi, datoritd schimbarilor aduse de anul 2020, s-a semnalat o crestere
in vanzarea de produse medicale si sanitare false, precum si a echipamentelor de protectie
si a produselor farmaceutice.

In acest sens, la nivel international au existat actiuni concertate din partea organelor
abilitate, cea mai relevanti fiind Operatiunea Pangea®, una dintre cele mai mari activitati
pe care INTERPOL le-a coordonat anul trecut, implicand peste 90 de tari din intreaga
lume. Autoritatile au confiscat aproape 34.000 de masti chirurgicale contrafacute, au efectuat
121 de arestari, au identificat si eliminat peste 2.500 de link-uri citre produse legate de
Covid- 19, au confiscat 4,4 milioane de unitati de produse farmaceutice si 13 milioane EUR
din produse farmaceutice potential periculoase.

In intreaga Uniune Europeani se iau masuri zilnice impotriva falsificatorilor care
profita oportunist de crizd. In 9 decembrie 2020, politistii de frontiera din cadrul Punctului
de Trecere a Frontierei Giurgiu au descoperit peste 3.400 comprimate ce contineau in
prospect specificatia Covid-19, in valoare de aproximativ 8400 lei, susceptibile a fi contra-
facute, pe care un cetitean bulgar a Incercat sa le introduca in tard, fara a detine autorizatiile
necesare. Intreaga cantitate de bunuri a fost ridicata de catre Serviciul de Investigare a
Criminalitatii Economice - I.P.J. Giurgiu, efectuandu-se cercetari sub aspectul savarsirii
infractiunii de ,,punere in circulatie fard drept a unui produs purtdnd o marca identicd sau
similard cu marca inregistratd pentru produse identice sau similare”.

Nici in S.U.A., lucrurile nu stau diferit. Agentia de investigare a securititii nationale
ICE, prin operatiunea ,,Stolen promises ” din aprilie 2020 a confiscat peste 29 milioane
USD, a inchis peste 10.000 de site-uri web si a facut numeroase arestari - o tintd incercand

[N

https://www.armo.org.ro/ghid-armo-privind-combaterea-comercializarii-produselor-contrafacute-in-mediul-
online/, accesat la data de 10 aprilie 2021

Metodele de contrafacere si modalitatile prin care medicamentele contraficute ajung la consumatori sunt
diverse. Vorbim despre vanzarea directa, despre import, despre schimbarea ambalajului (ambalaj original,
dar medicamentul contrafacut), despre falsificarea prospectului sau atasarea unui prospect intr-o altd limba,
despre aplicarea de insemne (holograme) contrafiacute pe ambalaje, anunturi publicitare, pe Internet, prin
presa, termene de valabilitate fictive, in Mihdila C.O., Counterfeiting and illicit drug sales. Effects on
intellectual property rights, Revista Tribuna Juridica vol. 8, martie 2018, p. 39
https://www.worldtrademarkreview.com/anti-counterfeiting/challenging-times-anti-counterfeiting-in-the-age- of-
covid-19, accesat la data de 14 aprilie 2021
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sd vanda peste 125 milioane de masti de fatd contraficute in valoare de 750 milioane
USD*. In primele cateva saptimani ale anului 2021, Departamentul pentru Securitate
Internd a confiscat peste 10 milioane de masti 3M N95 contraficute. De asemenea, produ-
catorul acestor masti este si titularul uneia dintre cele mai cu ecou actiuni in justitie impotriva
vanzitorilor de versiuni contraficute ale mistii sale N95°.

Valoarea substantiald, sentintele blande si randamentul ridicat al investitiei Incurajeaza
grupdrile criminale sd se angajeze in activitati de contrafacere. Modul de operare al unor
astfel de grupari devine din ce in ce mai complex, pe masura ce tehnologia si canalele de
distributie evolueazi, in paralel cu gama de produse care fac obiectul contrafacerii®.

Definitia contrafacerii si cadrul legal

In general, contrafacerea este inteleasa ca fiind procesul prin care un produs cu
caracteristici identice sau foarte similare unui alt produs, este introdus pe piatd in vederea
comercializarii, prin incédlcarea legislatiei si a drepturilor de proprietate intelectuala ale
produsului original.

Aspectele caracteristice ale contrafacerii’, rezultate din literatura de specialitate si
jurisprudenta sunt:

1. contrafacerea sa se realizeze 1n activitatea economica;

2. existenta unei identitati sau asemanari Intre marca si semnul folosit de catre tert

sau Intre serviciile sau produsele pe care se aplica acestea;

3. existenta riscului de confuzie, inclusiv a riscului de asociere in perceptia consu-

matorilor.

Cele mai cunoscute operatiuni de contrafacere sunt:

— imitarea frauduloasa, pe baza asemanarii;

—reproducerea identicd sau aproximativ identicd a unei marci Inregistrate pentru

produse identice sau similare;

— fabricarea unei etichete sau a unui ambalaj ce reproduce o marca protejatd prin

lege.

Organizatia Mondiald a Comertului (O.M.C.- art. 51 Acordul TRIPS), defineste
contrafacerea marcilor ca fiind: ,,orice fel de marfa, inclusiv ambalaj care poarta, fara a avea
autorizatie, o0 marca comerciald care este identicd cu marca comerciald legal inregistratd
pentru produsele respective sau care nu se poate distinge in ceea ce priveste aspectele sale
esentiale de o astfel de marcd comerciald si care, in consecinta, incalca drepturile proprie-
tarului marcii comerciale in discutie, sub incidenta legilor tarii importatoare.”

4 https://www.dickinson-wright.com/news-alerts/andrea-arndt-counterfeit-products-article, accesat la data de
10 aprilie 2021

5 In cadrul unui proces intentat in California s-a sustinut ca un vanzitor Amazon, numit Mao Yu (parat) - in
contradictoriu cu companii precum KM Brothers si filiale KMJ Trading si Supreme Sunshine - a vandut
masti de protectie N95 care pretindeau in mod fals ca sunt produse autentice 3M, adesea la preturi foarte
mari. Inculpatul ,,a operat o schema ilegald pentru a face publicitate si a vinde aparate de protectie contra-
facute, deteriorate, deficiente sau modificate in alt mod, catre clienti care au nevoie de echipament de
protectie personald (EPP)” se arata in plangerea depusa la o instantd din Los Angeles.

¢ Rezumat. Raport de sintezd pe 2019 privind incalcarea drepturilor de proprietate intelectuald. Importanta
DPI, incélcarea DPI si lupta impotriva contrafacerii si a pirateriei, https://euipo.europa.eu/tunnelweb/secure/
webdav/guest/document_library/observatory/docs/2019_Status Report_on IPR_infringement/2019_Status
Report_on_IPR infringement _exec_ro.pdf, accesat la data de 05 aprilie 2021

7 DominteN.R., Dreptul proprietdtii intelectuale. Protectie juridica, Editura Solomon, 2021, p. 84
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1. Legea 84/1998 privind marcile si indicdtiile geografice

Art. 102 din Legea 84/1998 privind marcile si indicatiile geografice, contine prevederi
legate de infractiunea din domeniul marcilor.

Astfel: ,, Constituie infractiune §i se pedepseste cu inchisoare de la 3 luni la 2 ani
sau cu amenda savdrsirea, fara drept, a urmatoarelor fapte:

a) contrafacerea unei marci;

b) punerea in circulatie a unui produs purtand o marca identica sau similard cu o

marca inregistrata pentru produse identice ori similare;

¢) punerea in circulatie a produselor care poarta indicatii geografice ce indicd sau

sugereaza ca produsul in cauzd este originar dintr-o regiune geograficd, alta
decdt locul adevarat de origine”.

O problema raportata la rapiditatea cu care infractorii raspund necesitatilor semnalate
de piata este faptul cd marca poate fi protejata doar dupa inregistrare si publicare, proces
care de multe ori presupune un timp indelungat. in acest sens, directiva (UE) 2015/2436°
prevede ca nu poate fi stabilitd contrafacerea unei marci “decdt in cazul in care se constata ca
marca sau semnul contraficut este utilizat in cursul schimbului comercial pentru a
diferentia produsele sau serviciile. Utilizarea semnului in alte scopuri decat cel al diferen-
tierii produselor sau serviciilor ar trebui sda intre sub incidenta legislatiilor nationale”.

Art. 10 alin. 4 din Directiva prevede ca: “fard a aduce atingere drepturilor
titularilor dobandite inainte de data depunerii cererii sau de data de prioritate a marcii
inregistrate, titularul unei marci inregistrate este indreptatit totodata sa impiedice toate
partile terte sa introducd, in cursul schimburilor comerciale, produse in statul membru in
care este Inregistratd marca, fara a le pune in libera circuldtie in statul respectiv, in
cazul in care aceste produse, inclusiv ambalajele acestora, provin din tari terte si poartd,
fara a fi autorizate, o marcd identica cu marca inregistrata pentru respectivele produse
sau care nu poate fi diferentiata, in aspectele sale esentiale, de marca inregistrata”.

Un lucru de necontestat este faptul cd, de cele mai multe ori, prin actiunile in contra-
facere se urmaresc si solicitari privind acordarea de despagubiri odata cu constatarea
actelor de utilizare neautorizatd. Pentru aceste despagubiri, se apeleaza la dispozitiile O.U.G.
nr. 100/2005 privind asigurarea respectarii drepturilor de proprietate industriala. Daunele
solicitate pot fi atat materiale cat si morale (de imagine- referindu-se la asocierea marcii
cu produse de o calitate inferioard). La calculul cuantumului acestora se va tine cont de
toate aspectele specifice (consecitele economice, pierderea castigurilor de catre adevaratul
titular al mércii, beneficiul realizat pe nedrept etc.)’.

Ca masura specialda in domeniul marcilor si a contrafacerii putem enunta aspectul
privitor la hotararea de condamnare, care poate fi publicata, afisata, la cererea reclamantului si
pe cheltuiala celui ce a incélcat dreptul protejat. Mai mult, instanta poate ordona, daca se con-
sidera necesar si alte masuri de publicitate de o mai mare amploare in functie de Imprejurari.

2. O0.G. nr.21/1992 privind protectia cosumatorilor

Conform art. 4, alin. 2 din O.G. nr. 21/1992 privind protectia consumatorilor, “se
interzic producerea, importul si comercializarea produselor falsificate sau contrafacute”,

8 Directiva (UE) 2015/2436 a Parlamentului European si a Consiliului din 16 decembrie 2015 de apropiere a
legislatiilor statelor membre cu privire la marci, JOUE L 336/1 din 23.12.2015
De asemenea, contrafacerea marcii trebuie si includa “utilizarea semnului ca denumire comerciald sau ca
denumire similard, in masura in care o astfel de utilizare se face in scopul diferentierii produselor sau serviciilor”.

° Dominte N.R., op. cit., p. 87
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sanctiunile fiind cuprinse intre 3.000 - 30.000 lei, iar pentru limitarea prejudicierii consu-
matorilor, se poate dispune oprirea comercializarii acestor produse si retragerea lor de pe piata.

Institutiile abilitate sa intervina in astfel de cazuri sunt Autoritatea Nationala a Vamilor
(Legea nr. 344/2005 privind unele masuri pentru asigurarea respectarii drepturilor de pro-
prietate intelectuald in cadrul operatiunilor de vamuire), Autoritatea Nationald pentru
Protectia Consumatorilor (O.G. nr. 21/1992 privind protectia consumatorilor, cu modi-
ficarile si completarile ulterioare - art. 4) si Inspectoratul General al Politiei Romane (in
virtutea Codului Penal).

Produsele contrafacute sunt confiscate de organele abilitate (IGPR), la sesizarea
ANPC si distruse sau valorificate, dupa caz, conform prevederilor legale.

3. Reglementidri europene relevante

Cu privire la domeniul medical, in ultimii ani am avut evolutiile legislative europene,
in special Conventia MEDICRIME si Directiva privind medicamentele falsificate.

Conventia MEDICRIME' a fost dezvoltati de Consiliul Europei pentru a oferi un
cadru legal model pentru tratarea fenomenului medicamentelor falsificate si a altor tipuri
de infractiuni farmaceutice care amenintd sanatatea publica. Conventia, semnatd de multe
state membre ale UE, a intrat In vigoare in ianuarie 2016. Aceasta prevede ca fabricarea
intentionatd, furnizarea, oferirea de furnizare sau traficul de medicamente falsificate sunt
considerate acte penale. In prezent, 15 tri (inclusiv Portugalia, Spania, Belgia si Franta) incri-
mineaza aceste acte.

DIRECTIVA 2011/62/UE A Parlamentului European si a Consiliului din 8 iunie
2011 care a modificat Directiva 2001/83/CE de instituire a unui cod comunitar cu privire
la medicamentele de uz uman in ceea ce priveste prevenirea patrunderii medicamentelor
falsificate in lantul legal de aprovizionare, a intrat in vigoare in ianuarie 2013 cu scopul
de a spori securitatea fabricarii si livrarii medicamentelor in toatd Europa. Regulamentul
UE 2016/161 a fost pus 1n aplicare in februarie 2019, completind aceastd directiva cu dis-
pozitii detaliate privind caracteristicile de siguranta care trebuie incluse in ambalajul produ-
selor medicamentoase. Directiva completa va fi obligatorie pentru statele membre incepand
cu 9 februarie 2025; cu toate acestea, o mare parte din aceasta este deja obligatorie.
Printre celelalte dispozitii ale acesteia, directiva introduce un logo comun pentru site-urile
farmaciilor online care functioneaza legal, care trebuie sa fie afisat in mod clar pe fiecare
pagina a site-ului web.

inchiderea granitelor si comertul ilicit online

De la inceputul pandemiei, statele au adoptat o serie de masuri care au avut ca
obiectiv principal protejarea sanatatii publice. Au fost astfel instituite blocaje in grade
diferite care au avut ca efect perturbarea productiei si a lanturile globale de aprovizionare,
ajungandu-se la o lipsd a produselor esentiale si s-au introdus controale la frontierele
interne ale statelor, masuri care au avut un impact semnificativ asupra libertatii de circulatie a
bunurilor.

In acest context, putem afirma ci s-a creat o cerere de bunuri pe care statele nu o puteau
satisface, creandu-se un mediu propice pentru contrafacere, falsificatorii utilizdnd penuria

10 https://www.coe.int/en/web/medicrime/the-medicrime-convention, accesat la data de 12 aprilie 2021
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de aprovizionare cu anumite bunuri pentru a oferi din ce in ce mai multe alternative con-
trafacute, atat online, cat si offline.

Totusi, din cauza inchiderii granitelor, traficul de frontiera a fost redus la cote minime
si retelele infractionale s-au indreptat spre coletarie, punerea in circulatie a produ-
selor contrafacute realizdndu-se prin pachete mici si nu prin importuri masive si prin con-
tainere uriase, ca in trecut. Chiar si inainte de pandemie s-a simtit o Inclinatia spre acest
mod de oprerare, iar potrivit unui studiu'', coletele mici transportate de serviciile postale
sau exprese au reprezentat 69% din sechestrele vamale ale produselor care incalcd pro-
prietatea intelectuala intre 2014 si 2016, comparativ cu 63% intre 2011 si 2013. Nu ne putem
imagina cum vor arita aceste procente raportat la anul 2020.

Totodata, infractorii s-au reorientat, adaptindu-se rapid la schimbarea comporta-
mentului de cumparaturi de la offline la online, ajungand sa exploateze exclusiv caile online
(site-uri ilicite, piatd darkweb si platforme de socializare), care au experimentat o crestere

Cum un procent foarte mare din populatia intregului glob a lucrat de acasa si cu
masurile de distantare sociald, miscarea spre comertul electronic a fost tectonica, schimbarea
acestui comportament putdnd deveni noul normal, chiar si dupa ce in cele din urma criza
dispare. Conform unui studiu realizat de DS Smith, furnizor major de ambalaje pentru e-
commerce in Europa, 64% dintre europeni spun cé au facut cumparaturi online in timpul
perioadei Covid-19, iar in SUA si Canada numarul a crescut cu 146% fatd de anul pre-
cedent, iar 89% dintre corespondenti spun ca vor continud sd cumpere produse online si
dupa ce va trece pandemia.

Astfel, pietele online au devenit un focar, fiind pline de vanzatorii care aduc produse
contrafacute, in ciuda faptului ca in ultimii ani, atat guvernele, cat si pietele online din
China au adoptat o atitudine mai durd impotriva contrafacerii si a altor tipuri de abuzuri
de marci. Totusi, pietele occidentale au o abordare mai putin agresiva, motiv pentru care,
multi infractori si-au mutat acum operatiunile aici. Platformele de comert electronic precum
Amazon, E-bay si Alibaba se bazeaza pe furnizori terti, iar site-urile web ale acestora cauta in
mod activ sd permitd comertul dintre acestia si clienti, pentru a creste traficul general al
site-ului web.

In prima siptimani din martie 2020, Talisman, platforma de protectie a marcii
Incopro, a descoperit peste 1.150 de postari pe retelele sociale pe trei platforme cheie
(Facebook, Twitter, Instagram) care vindeau masti de protectie contrafacute- o crestere de
2 490% fatd de nivelurile minime de postari in decembrie 2019 inainte de pandemie.
In aceeasi luna, AliExpress a eliminat peste 250 000 de anunturi suspecte, eBay a blocat
sau a eliminat peste 15 milioane de anunturi care incalca politicile privind coronavirusul.
In luna mai, peste 80 de milioane de reclame sau liste de produse care erau susceptibile de
inducere 1n eroare au fost blocate sau eliminate de Google, iar eBay a eliminat peste 17 mi-
lioane de anunturi de pe platforma sa comerciali globala'’.

11 https://www.worldtrademarkreview.com/anti-counterfeiting/challenging-times-anti-counterfeiting-in-the-age- of-
covid-19, accesat la data de 12 aprilie 2021

12" Au predominant trusele de testare contraficute, ale cdror numere depdsesc orice altd formd de produs
contrafacut asociat COVID-19.

13 https://www.incoproip.com/covid- 19-counterfeiters-using-the-pandemic-to-exploit-consumers/, accesat la
data de 15 aprilie 2021
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Aceasta perioada de criza a inlaturat prudenta cumparatorilor din online, acestia
fiind mai predispusi sd cumpere mai Intdi si sd analizeze mai tarziu, intrucat concureaza
cu altii pentru bunuri si produse rare, de o valoare perceputa crescuta.

Pericolul pe care il reprezintd contrafacerea in mediul online priveste usurinta cu
care un anonim poate detine o platforma prin intermediul careia sa isi desfasoare activi-
tatea ilicitd. Acest tip de activitati sunt posibile din cauza lacunelor legislative din
domeniu. Desi fenomenul ia amploare de la o zi la alta, autoritatile tolereaza in continuare
aceste activitati in ciuda faptului ca ii produc prejudicii semnificative statului, nefiind
platite impozite, taxe si contributii, in conditiile in care, in general, nu se emit facturi
fiscale, certificate de garantie sau conformitate. In acest caz, si drepturile consumatorului
sunt nerespectate.

Problema la nivel national

In Romania, ne confruntim cu fenomenul comertului complementar, aflandu-se pe
rolul instantelor civile si penale o multime de cauze care privesc acest domeniu. Aceste
actiuni sunt generate de lacunele legislative existente, mediul online oferind un suport spe-
cializat celor interesati In a comercializa produse contrafacute pentru ca este foarte usor
a-fi ascunde identitatea si a-ti deschide un site.

Astfel, oricine poate sa isi inregistreze un domeniu n spatiul virtual si sa isi deschida
un magazin online. Acest lucru nu se intdmpla in Marea Britanie, spre exemplu, unde nu
poti achizitiona un domeniu de internet fird a face dovada ca esti comerciant. In Romania,
nici mécar copia actului de identitate nu ti se cere.

Este extrem de usor si infiintim un magazin online, etapele fiind relativ simple,'*
avand nevoie doar de o adresa valida de e-mail, de un domeniu de internet si de un site,
dar cel mai periculos aspect il reprezintd faptul ca dobandirea acestora poate fi realizata
sub un anonimat total, cu date nereale sau chiar mai rau, folosind datele de indentificare
ale unui tert.

Primul pas 1l reprezinta inregistrarea adresei de e-mail (gmail.com, spre exemplu),
adresa care poate contine date nereale. Apoi se inregistreazd un domeniu de internet. Se
intrd pe rotld.ro (de exemplu), inregistrare domenii noi, rezervim domeniul de internet
"vandprodusecontrafacute.ro", primim o facturd proforma catre adresa de e-mail, dupa
achitarea careia suntem titularii domeniului de internet.

Se observa astfel ca pasii sunt usor de parcurs, iar orice produs contrafacut are cale
libera spre a fi comercializat online.

Darkweb

La o analizd putin mai aprofundata a temei, este imposibil sd nu ajungem la subiectul
darkweb-ului, internetul ,,ascuns” sau invizibil, care este probabil cel mai socant loc online si
poate lua mai multe forme (Deep Web si Dark Net), mediu infloritor pentru criminalitate
si comert ilegal de mirfuri de contrabandi'®.

14 Aceste etape au fost analizate de avocatul Adrian Cavescu in cadrul Simpozionului "Contrafacerea si
pirateria in domeniul proprietatii intelectuale" 2015, organizat de Rominvent- http:/juri.ro/mediul-online-
propice-contrafacerii-avocatul-adrian-cavescu-colaborator-rominvent-ridica-problema-fenomenului-comer-
cializarii-de-servicii-si-produse-contrafacute-in-spatiul-virtual-si-a-pericolului-pe-care-il-reprezinta-pentru-
romania-lipsa-unor-reglement, accesat la data de 15 aprilie 2021

15 Unii expertii in securitate ciberneticd spun cd Internetul invizibil ar fi de 400 de ori mai mare decat internetul
vizibil.
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Cercetitorii Kaspersky'® au examinat 15 piete diferite pe Darknet si au gisit reclame
pentru trei vaccinuri majore impotriva COVID-19: Pfizer/BioNTech, AstraZeneca si Moderna.
S-au gasit, printre altele, vanzatori care faceau publicitate pentru vaccinuri ,,COVID-19”
neomologate.

Majoritatea anunturilor din partea vanzatorilor provin din Franta, Germania, Marea
Britanie si SUA, iar preturile pe doza variaza de la 250 USD péna la 1.200 USD, cu un
cost mediu de aproximativ 500 USD. Comunicarea in ceea ce priveste aceste anunturi se
face prin intermediul aplicatiilor de mesagerie criptate precum Wickr si Telegram, in timp
ce platile sunt solicitate sub forma de criptomonede, 1n principal Bitcoin.

In urma informatiilor disponibile expertilor Kaspersky, este imposibil si se spuni
cate dintre dozele de vaccinuri promovate online sunt nselatorii, fiind in acest mod pusa
in pericol viata cumparatorilor. Mai important, obtinerea unor astfel de doze este ilegala.

Impactul produselor contrafacute

Fenomenul contrafacerii afecteaza in mod direct atat comerciantii ale caror produse
sunt imitate sau reproduse in mod fraudulos, cat si cumparatorii care aleg, constient sau
nu, sa le cumpere.

In acest sens, de cele mai multe ori pentru producerea marfurilor contraficute sunt
utilizate resurse limitate, materii prime sau mijloace tehnologice de o calitate inferioara
standardelor impuse prin lege, compromisuri din lantul productiei ce se regasesc ulterior
in calitatea produsului final comercializat pe piata.

Principalul motiv pentru care aceste marfuri nu ar trebui sa existe pe piatd din
perspectiva consumatorului este siguranta. Astfel, proprietarii de marci au mare grija sa
construiascd un produs investind in cercetare si dezvoltare, concentrandu-se si asupra
sanatatii si sigurantei, respectand orientarile nationale pentru industria lor, produsele fiind
verificate, validate si acreditate, in timp ce produsele contrafacute nu pot fi realizate conform
specificatiilor necesare pentru a functiona corect (raportat la pretul lor de vanzare) si ofera
utilizatorilor un sentiment fals de protectie'’.

Un raport intitulat ,,Comertul cu produse farmaceutice contrafacute, comertul ilicit”,
pregatit de Directia de guvernanta publicd a Organizatiei pentru Cooperare si Dezvoltare
Economica (OECD) impreuna cu EUIPO a reliefat ca, in 2016 comertul international cu
produse farmaceutice contraficute valora 4,4 miliarde de dolari, crednd nu numai con-
secinte economice grave pentru sector, ci si 0 amenintare semnificativa pentru sénatatea
publica. Documentul a raportat ¢ intre 72.000 si 169.000 de copii ar putea muri de pneu-
monie in fiecare an datoritd medicamentelor contrafacute administrate si cd medicamentele
antimalarice false ar putea fi responsabile pentru 116.000 de decese.'®

Poate in mod surprinzator, analiza a confirmat ca India (cu 53% din valoarea totala
confiscatd a produselor farmaceutice si medicamentele contrafacute la nivel mondial in
2016), China si Hong Kong (cu 34% din confiscarile in functie de valoare intre 2014 si

16 Kaspersky este o companie globald de securitate ciberneticd fondatd in 1997. Cunostintele vaste despre
amenintdrile cibernetice si experienta in securitate IT detinute de Kaspersky se materializeazd in mod
constant in solutii de securitate si servicii inovatoare pentru a proteja companiile, infrastructurd critica,
autoritatile guvernamentale si utilizatorii individuali din toata lumea.

17 Unele medicamentele contraficute au in continutul lor de cele mai multe ori substante periculoase ca
mercurul, otrava de sobolani sau vopseaua, in Mihiila C.O., op. cit., p. 50

18 https://www.worldtrademarkreview.com/anti-counterfeiting/challenging-times-anti-counterfeiting-in-the-age-of-
covid-19, accesat la data de 12 aprilie 2021
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2016) si Singapore (17,5% din numarul de sechestre in 2016) sunt principalele economii
de provenienta pentru medicamentele contraficute.

Economiile africane, europene si ale Statelor Unite par sa fie principalele tinte ale
produselor farmaceutice false (antibiotice, medicamente si analgezice in special).

Interesant este si aspectul reliefat de analiza EUIPO asupra cererii, respectiv ati-
tudinea cetétenilor UE fatd de DPI si disponibilitatea lor de a consuma produse si servicii
care incalcd DPI. Printre stimulentele pentru consumatori de a cumpara bunuri contrafacute si
de a accesa ilegal continut protejat prin drepturi de autor se numard preturile mai mici,
accesibilitatea usoara si un grad scazut de stigmatizare sociala asociata unor astfel de acti-
vitati.

Versiunea actualizata a Tabloului de bord privind proprietatea intelectuala si tineretul
aratd cd in anul 2019, fatd de anul 2016, este mai putin probabil ca tinerii din UE sa
consume continut digital piratat, insd probabilitatea de a achizitiona bunuri contrafacute
este usor mai ridicata.

Rezolvari

Desi cresterea comertului electronic si o célatorie acceleratd catre digitalizare pot
crea oportunitati de infiltrare a marfurilor contrafacute pe termen scurt, existd si motive
pentru a fi mai optimisti pe termen lung. Desi platformele si tehnicile de comert electronic
au facilitat comertul ilicit prin proceduri de securitate si verificare slabe, existd dovezi ca
comertul online ar putea deveni in curand mai dificil de patruns pentru falsificatori.

1. Pentru inceput, existd o presiune din ce in ce mai mare din partea companiilor
detindtoare de marci, pentru platformele de comert electronic pentru a-si imbundtati
securitatea. Marci importante, precum Nike si Birkenstock, au criticat Amazon,
citdind vanzatori terti nereglementati si abundenta falsurilor ca amenintiri majore
pentru mircile si modelele lor de afaceri'®. In acest sens, grupul Alibaba a fost pio-
nier in dezvoltarea unui sistem de protectie IP din ce in ce mai sofisticat si eficient.

2. De asemenea, marcile si chiar guvernele folosesc din ce in ce mai multe coduri
OR serializate ca mijloc de monitorizare a lanturilor de aprovizionare pentru a
detecta contrafacerea si comertul ilicit $i sunt promovate cétre consumatori ca o
modalitate de a verifica autenticitatea produsului. Intr-adevar, daci acelasi cod
QR este utilizat pe multe produse false, atunci statistic va fi scanat de mai multe
ori si In cele din urma semnalizat ca contrafacut, monitorizarea scandarilor
ridicand cu siguranta stacheta pentru falsificatori.

3. De asemeneca, unele companii se folosesc deja de tehnica blockchain (modalitate
de urmadrire a tranzactiilor Bitcoin) pentru a introduce informatii care sa nu poata
fi editate. Se detaliaza astfel intreg lantul de aprovizionare al unui produs tocmai
in scopul de a demonstra autenticitatea acestuia. Prin aceasta tehnica se urmareste sa
se construiasca o infrastructura blockchain comuna in care intermediari, titulari
de drepturi si autoritdti de aplicare a legii, sd se poatd conecta si sa poata face
schimb de date pentru a proteja lanturile de aprovizionare impotriva infiltrarii
marfurilor contraficute.”

19 hitps://www.nytimes.com/wirecutter/blog/amazon-counterfeit-fake-products/, accesat la data de 15 aprilie 2021
20 Mihdila C.O., Infringement of copyright and trademarks in the cyberspace, International Scientific
Conference “Law and Digitilization”, University of Nis, Faculty of Law, 23-24 April 2021
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Cum ne putem proteja in mediul online de fenomenul contrafacerii?

1. O verificare in prealabil a platformei de vinzare online.

Afisarea unor date de contact eronate, incomplete sau chiar lipsa afisarii acestora,
precum si neprezentarea conditiilor referitoare la livrare, retur sau garantie sunt indicii ca
platforma online de vanzare ar putea sa nu fie transparenta si ca ar fi prudent si ne gandim
de doua ori inainte de a proceda la achizitionarea acelui produs. in plus, este important de
stiut ca legislatia europeand ofera, in cazul cumparaturilor online, dreptul de a ne retrage
din contract fara nicio justificare, precum si de a returna produsul, in termen de 14 zile de la
data achizitiei, cu anumite exceptari legale, care trebuie mentionate pe pagind magazinului
electronic.

- 0 atentie deosebitd trebuie acordata adreselor URL ale site-urilor. Daca o singura
litera pare deplasata sau daca .com obisnuit a fost inlocuit cu .com.tk, instinctul ar
trebui sa ne semnalizeze ca este o incercare de phishing.

- de asemenea, trebuie sa fim atenti la gramatica si aspectul grafic al site-urilor

- este important sa cautdm review-uri din partea altor utilizatori si sd verificim
daca acel site oferd un serviciu de suport sau conversatie.

2. Compararea preturilor produsului pe care dorim sa il achizitionam cu preturile
din alte magazine

Poate cel mai evident element care ridica suspiciuni cu privire la calitatea produselor
este pretul acestora. Un pret care la prima vedere pare prea bun pentru a fi adevarat, in cele
mai multe dintre situatii, se va dovedi ca a fost intr-adevar prea bun pentru ca produsul sa
fie unul original.

3. Pentru persoanele interesate care doresc sa isi protejeze produsele, singurul sfat
consta 1n inregistrarea marcilor si efectuarea oricaror operatiuni cu maxima diligentd.

Concluzie

In cele din urma, nici masurile stricte de carantini luate in intreaga lume si nici o
pandemie nu pot opri contrafacerea. Comertul cu marfuri contraficute se schimba mai
repede decat legea si metodele de aplicare pe care companiile, avocatii si organele judiciare le
pot pune in aplicare.

Reglementarile privind comertul electronic din multe tari in curs de dezvoltare sunt
inca in evolutie, oferind vanzatorilor fard scrupule o oportunitate de aur. Este necesard o
mai bund cooperare intre detinatorii marcilor, furnizorii de servicii intermediare si auto-
ritdti pentru a dezvolta strategii ofensive de protectie a marcii, cat mai sofisticate si in
continud evolutie, toate In scopul stoparii acestui fenomen.

Afirm aceastd necesitate de colaborare si in contextul in care distributia mondiala
a vaccinului este in curs si au aparut scheme de infractori care vand vaccinuri false
COVID-19. Chiar luna trecuta, sase persoane au fost arestate In Mexic pentru trafic de
vaccinuri frauduloase. Acesti infractori au reusit sa castige aproximativ 2.000 de dolari
pe dozd de vaccin, iar recent, autorititile chineze au arestat peste 80 de persoane care au
asamblat si distribuit fiole saline si le-au vandut ca vaccinuri COVID-19, si au confiscat peste
3.000 de vaccinuri false de la aceasta intreprindere.
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In concluzie, aceasta perioada a sporit pericolele reprezentate de comertul global cu
produse farmaceutice contrafacute, iar in timpul unei crize a sanatatii publice precum
actuala pandemie, combaterea acestui flagel global devine si mai acuta si urgenta.
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UNIUNEA EUROEPANA PRESUPUNE
CA INTEGRAREA MIGRANTILOR REZOLVA CRIZA
CAUZATA DE COVID - 19

THE EUROPEAN UNION ASSUMES THAT THE INTEGRATION
OF MIGRANTS SOLVES THE CRISIS CAUSED BY COVID 19

Tibor DOMOKOS!

Rezumat:

Uniunea Europeand se confruntd cu doud crize majore. Migratia si criza economicd cauzatd de
COVID-19. In planul siu de actiune pentru 2021-2027, Uniunea solicitd o integrare mai rapidd si
mai eficientda a migrantilor pentru normalizarea crizei economice. Pe de alta parte, Uniunea
Europeana nu ia in considerare faptul ca numdrul tot mai mare de migranti reprezintd in acelasi timp
un risc de securitate §i contribuie la raspandirea virusului.

Cuvinte cheie: migratie, pandemie, criza economicd, amenintare

Abstract:

The European Union is facing whit two major crises. Migration and the economic crisis caused by
COVID-19. In its action plan for 2021-2027, the Union calls for faster and more efficient integration
of migrants in order to normalize the economic crisis. On the other hand, the European Union does
not take into account the fact that the growing number of migrants is a security risk and also a
contributor to the spread of the virus.

Keywords: migration, pandemic, economic crisis, threat

Migratia pe teritoriul Uniunii Europene

Migratia dintotdeauna a fost un element important al umanitétii si a fost inspirat de
imbunatatirea conditiilor de viatd. Migratia poate fi de doua feluri: (1) interna, (2) externa,
adica migratia internd sau internationala.

Libertatea de miscare era in primul rand deplasarea si sederea pe teritoriul unui stat.
Doar din secolul XX. vorbim despre migratia internationald, deoarece 1n acest moment s-au
stabilit reglementdri privind migratia de peste granita statului.? In cazul migratiei internatio-
nale, trebuie sa analizam mai multi factori. Legea Ungariei nr. LXXXIX din 2007 in § 1
afirma si, defineste conceptul frontierei de stat, a carei trecere poate fi consideratd ca
migratie externd.’ Pe de altd parte, dacd luim ca bazi aspectele culturale, lingvistice si
religioase, atunci migratia externd poate fi consideratd in lumina istoriei ca migratie interna,
intrucat migratia unui maghiar din Transilvania sau Voivodina pe teritoriul Ungariei poate
fi consideratd o miscare interna.

Este important de remarcat ca sub termenul de migratie vorbim de miscarea externa,
afirmand ca in toate cazurile ne referim la persoanele care provin dintr-o tard non-europeana,
avand cultura diferita de cele existente pe teritoriul Europei sau in spatiul Schengen.

! Doctorand Facultatea de Drept, Universitatea din Miskolc, Ungaria

2 Papp Andras Lészlo: Mozgéasszabadsag. Alkotményjogi és nemzetkdzi jogi alapok. L’Harmattan Kiado,
Budapest 2009. pagina 13.

32007. évi LXXXIX. torvény az allamhatarrol in https:/net.jogtar.hu/jogszabaly?docid=a0700089.tv
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Migratia este legatd in primul rand de persoana care trebuie sa respecte regulile de
intrare n tara respectivd, adicd sa aibd pasaport, viza, identitate unica si alte documente
prevazute de lege. Pe de alta parte, trebuie sd ne gandim si la migratia in grup, unde are
rol important in integrare si asimilare legatura familiard. Apare intentia de a reunii familii
mai mari atunci cand un membru al acestuia emigreaza cu speranta ca cei ramasi In urma
vor putea sa i se alature mai tarziu.4 Migrantii care sosesc in Europa, sunt sub influenta actiunii
politice din tara de provenientd deoarece sardcirea din regiunea araba, desertificarea sau
conditiile slabe de viatd ale oamenilor din regiunea africani fac parte din viziunea lor.” Pe
de alta parte trebuie sa tinem cont de faptul cd, migratia in grup, poate avea ca scop dorinta de
a lucra pentru integrare si pentru un trai mai bun. Cu toate acestea, Europa are de-a face cu
grupuri de migranti care nu migreaza in speranta prosperitatii economice, dar sunt fortati
si piraseasci tara natali din cauza crizei sociale, si al politicii actuale.® Trebuie examinat
care este motivul adevarat al constrangerii externe. Dr. Tamas Dezs6, consilierul stiintific
al Institutului de Cercetare a Migratiei, a confirmat urmatoarele despre dezvoltarea situatiilor
de criza: ,,Daca anumite cercuri financiare ale lumii ar dori sa rezolve problema mai degraba
decét sa o exploateze, am putea sa ne apropiem mult de solutie. Daca acesti actori nu ar
vedea oportunitatea castigului financiar si / sau politic in fenomenul migratiei, imaginea
ar fi mult mai clard. De indata ce cetatenii Europei isi vor gasi cea mai veche si cea mai
importanti intrebare: cui prodest (Al cui interes?), Vor gisi in acel moment o solutie.”’

Captura economica de ,brain-drain”8 din Germania nu s-a concretizat deoarece
migratia fortatd nu a inlocuit forta de munca care pare a fi o penurie a unei societti germane
in véarstda, deoarece majoritatea migrantilor sunt slab calificati. Daca examindm situatia
migrantilor care sosesc In Europa pe baza aspectelor sociologice, socio-structurale, de
gen, culturale si religioase, putem face urmatoarele constatari. Din punct de vedere social,
migrantii care sosesc in Europa au rata de natalitate crescutd in tarile lor. In ceea ce
priveste raporturile de gen, spre deosebire de lumea occidentala, numarul barbatilor este
mai mare decat cel al femeilor. Din punct de vedere cultural, religios, acesta se caracteri-
zeaza prin reguli religioase stricte care contravin aproape tuturor viziunilor lumii despre
cultura occidentala, dar in acelasi timp rezista efectelor de dezvoltare europene, pe care le
consideri inutile.’

Respectiv datelor Eurostat'® in 2019 pe teritoriul Uniunii Europene se aflau 21,8
milioane de persoane fard de a avea cetitenia unui state membru. Incepand cu 1 ianuarie

4 Massey, Douglas S.- Goldring, Luin - Durand, Joreg: Folyamatossagok a transznacionalis migracidban:
tizenkilenc mexiko6i kozosség elemzése. Sik Endre szerkesztésében: A migracio szocioldgidja 2. ELTE
TaTK, Budapest 2011. pagina 24.

3 Korinek Laszlé: Kriminoldgia 1., Magyar KoézIony Kiado, Budapest 2010. pagina 527.

6 Szalkai Attila: A kényszermigracié biztonsagpolitikai kockédzata a 21. szdzad elején. Nemzet és Biztonsag
2010/3. pagina 60

7 Dr. Dezs6 Tamas: Demografia és Migracio. A muszlim vilag népességrobbanasanak okai és kovetkezményei.
(Kutatési vazlat), Migraciokutatd Intézet 2018. 11. 05., pagina 1. in https://www.migraciokutato.hu/wp-
content/uploads/2018/12/Demogr%C3%A 1fia-%C3%A9s-migr%C3%A1ci%C3%B3-2.pdf (2019.10.07.)

8 Termenul a fost folosit pentru prima datd de Royal British Academy atunci cind cercetatorii si exploratorii
sai au migrat in alte tari in anii 1950 si ’60. in Csanady Marton Tamas — Személyi Laszl6: BrainDrain,
Kozelkép a diplomas magyarokrol, Szazadvég 2006/41.pagina 80

° Dr. Dezs6 Tamés. p. 3-4.

10 Eurostat, Statistics explained: Archive:A migraciora és a migrans népességre vonatkozo statisztika in
https://ec.europa.eu/eurostat/statistics-
explained/index.php?title=Migration_and migrant population_statistics’hu&oldid=494226
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2020, populatia Uniunii Europene este de 447,3 milioane, din care 23 de milioane sunt
cetdteni ai niciunui stat membru al Uniunii Europene. Comparativ cu 2018, in 2019 numarul
persoanelor care au dobandit cetatenia intr-unul dintre statele membre ale Uniunii Europene a
crescut cu 5%, adica 706.400 persoane.

Daca ne uitam la numarul de refugiati si solicitanti de azil care sosesc in Uniunea
Europeand din 2010 pana 1n 2019, apar o serie de intrebari.

Populatia Uniunii Europene, numarul de refugiati si
solicitanti de azil in Uniunea Europeana
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W Populatie  mRefugiati Solocitant de azil

Tabel nr. 1.
Editat de autor dupa datele din https://www.europarl.europa.eu/infographic/welcoming-
europe/index_hu.html#filter=2010 (2021.05.03)

Diagrama aratd in mod clar ca pana in 2019, numarul refugiatilor creste cu 1. 318.087
fata de 2010. Se vede o scadere minima a numarului de refugiati pand in 2012, dupa care
numarul lor se tripleaza pana in 2019. Pe de alta parte, daca ludm in considerare numarul
solicitantilor de azil, se pune intrebarea de ce, in comparatie cu numarul refugiatilor care
sosesc, numarul celor care solicitd azil este atat de mic? Comparativ cu 2010, numarul
solicitantilor de azil este de aproape trei ori mai mare in 2019, dar numarul solicitantilor
de azil nu ajunge la 40% din numarul refugiatilor. Restul de peste 60%, de ce nu solicita
azil In niciunul dintre statele membre ale Uniunii Europene, nu au dreptul la acesta sau nu
doresc sa fie membri legali ai societatii europene? Merita luat in considerare faptul ca, daca
cineva nu are un permis de sedere, cum va deveni un membru sau un muncitor valoros in
societatea din Uniunea Europeand. Se vede o valoare echilibratd intre numérul de
refugiati si solicitantii de azil numai in 2015-2016.

Daca luam ca baza destinatiile de migratie, va fi, clar cd nu numai Germania - inca
cea mai mare destinatie de migratie - va iesi n prim plan, ci intreaga Europa.

Planul de actiune privind integrarea 2021-2027 ca element in rezolvarea crizei
cauzata de COVID-19

In 11 martie 2020, Organizatia Mondiala a Sanatatii a declarat coronavirusul pandemie.
Reducerea epidemiei si masurile luate in acest sens au condus la schimbari economice si
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sociale. Inchiderea frontierelor, restrictionarea accesului, inchiderea institutiilor de invata-
mant, reorganizarea sistemului medical si limitarea numdrului de intruniri au schimbat
viata de zi cu zi a oamenilor.

Potrivit evaludrii FMI, masurile luate pentru a preveni raspandirea virusului vor
avea consecinte economice atat de grave, incat GDP-ul Italiei va reveni la nivelul din 2019
consecinta productia a scazut si s-au schimbat si obiceiurile de cumparaturi ale societatii
de consum.

Epidemia COVID 19 a pus statele membre ale Uniunii Europene intr-o stare de
urgentd, unde liderii trebuiau s decida ci salveazi economia sau vietile umane. In lucrarea
The economics of the COVID-19 pandemis: an assasesment, autorii evidentiaza necesitatea
de a face fata unei probleme dualiste ca urmare a crizei, deoarece unul este costul bolilor
misurilor de incetinire al virusului.'

Guvernele statelor membre ale Uniunii Europene au lucrat pentru a incetini
raspandirea infectiei, astfel incat sa poatd reduce povara deasupra institutiilor medicale,
avand in vedere capacitatea limitatd. Asistenta medicald a stabilit prioritati din cauza
crescutd a bolilor, iar numarul angajatiilor a fost modificat conform situatiei. Consecinta
inevitabila a fost reorganizarea sistemului medical si, astfel, o parte din tratamente si
beneficii au fost aménate. Pentru a creste capacitatea, furnizorii privati au fost implicati
si in ingrijirea locala, drept urmare serviciile institutiilor de sandtate private au fost
suspendate. '’

Pentru a creste in capacitatea si a aborda criza cauzata de epidemia COVID-19,
Uniunea Europeana solicita integrarea si implicarea migrantilor.

,»Asiguram persoanelor care au dreptul sd ramana ca vor fi integrate si binevenite.
Au un viitor pe care il pot construi — cu abilititile, energia si talentul lor.”'* Putem citi
mai intai cuvintele lui Ursula von der Leyen, presedintele Comisiei Europene in Planul de
actiune privind integrarea si incluziunea 2021-2027. care prevede cd 34 milioane de
persoane trdiesc pe teritoriul Eurdpei care s-au nascut in afara Uniunii Europene iar 10%
din populatia Uniunii - cu varste cuprinse intre 15 si 34 de ani — care s-au ndscut in
Uniunea Europeanad, dar unul dintre parinti s-a nascut in strdinatate.

Un aspect important al Uniunii este necesitatea de a primi si a integra pe cei sosifi
in Europa, pe motiv ca asigurd stabilitatea economicd si bundstarea sociald pe termen

11 The Economist: From acute to chronic. The IMF predicts that the world economy will suffer from ’long
covid.” 2020. 10. 17.in https://www.economist.com/finance-and-economics/2020/10/17/the-imf-predicts-
that-the-world-economy-will-suffer-from-long-covid (2021. 05. 01.)

12 Susskind, Daniel, Vines, David.: The economics of the COVID-19 pandemic: an assessment. Oxford
Review of Economic Policy, Vol. 36. Number S1, 2020, (1-13.) pagina 5-6 in https://academic.oup.com/
oxrep/article/36/Supplement _1/S1/5899022 (2021.05.03.)

13 Katona Marton-Petrovics Nandor: Valsag és egyiittmiikodés. A koronavirus -jarvany okozta lehetséges
intézményi valtozasok és a kooperativ kozszolgaltatasok. Kozgazdasagi Szemle, LXVIII. évfolyam, 2021.
januar (76-95.) pagina 83. in http://www.kszemle.hu/tartalom/cikk.php?id=1948 (2021. 03. 01.)

14 European Commission: Communication from the Commision to the European Parliament, the Council, the
European Economic and Social Committee and the Committeeof the Regions: Action plan on Integration
and Inclusion 2021-2027, Brussels, 24. 11. 2020, COM(2020) 758 final, pagina 1 in https://ec.europa.eu/
home-affairs/sites/default/files/pdf/action_plan_on_integration_and inclusion 2021-2027.pdf
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lung. Criza cauzata de COVID-19 poate fi rezolvata cu ajutorul migrantilor: ,,UE va avea
nevoie de toatd lumea pentru a-si ajuta economia sa-gi revina si sd se consolideze in urma
COVID-19."" In introducerea planului de actiune, se subliniazi necesitatea de a se
asigura ca toatd lumea are posibilitatea de a-si exercita drepturile si de a participa la viata
comunitara si sociald In mod egal, respectand valorile europene comune consacrate in
tratate si in Carta Drepturile fundamentale ale Uniunii Europene, referitor la democratie,
la statul de drept, la libertatea de exprimare, la exercitarea libera a religiei si la egalitate si
nediscriminare.

Din punctul de vedere al Uniunii Europene, primirea efectiva si integrarea migrantilor
in Uniunea Europeana este, de fapt, o investitie sociald si economica care va face comu-
nitatile europene mai coezive si mai prospere.

Uniunea a recunoscut deja necesitatea de a se concentra nu numai pe integrarea
migrantilor nou-sositi, ci $i pe primirea celor care au dobandit cetitenia unui stat membru
al Uniunii Europene, dar care are trecut de migrant. Planul de actiune mentioneaza faptul
ca multi dintre migranti au contribuit la abordarea crizei cauzate de COVID-19, in calitate
de angajati, medici si asistenti medicali.

Medici migranti
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Tabel nr. 2.

Editat de autor dupa datele din Organisation for Economic Co-operation
and Development Policy Responses to Coronavirus (COVID 19). Contribution og
migrant doctors and nurses to tackling COVID-19 crisis in OECD countries.
13. mai 2020. in https://www.oecd.org/coronavirus/policy-responses/contribution-of-
migrant-doctors-and-nurses-to-tackling-covid-19-crisis-in-oecd-countries-2f7bace2/
(2021.05.03)

15 European Commission: Integration. p. 2.
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Asistenti medicali migranti

Polonia |
Anglic |
Germania |
Romania |
ltalia [ —
Franta |—
Spania
Belgia -
Suedia [em
0 10000 20000 30000 40000 50000 60000 70000 20000
M Calificare obtinutd in str3inatate W N3scut in striindtate
Tabel nr. 3.

Editat de autor dupa datele din Organisation for Economic Co-operation and
Development Policy Responses to Coronavirus (COVID 19). Contribution og migrant
doctors and nurses to tackling COVID-19 crisis in OECD countries. 13. mai 2020. in
https://www.oecd.org/coronavirus/policy-responses/contribution-of-migrant-doctors-and-
nurses-to-tackling-covid-19-crisis-in-oecd-countries-2f7bace2/ (2021.05.03)

Conform datelor Eurostat,'® in 2019 doar ' migrantii aveau studii superioare.
Uniunea Europeana crede cd, dacé poate sa integreze pe deplin migrantii, acestia pot ajuta
in dialogul cu térile din afara Uniunii Europene. Accesul la sistemul medical este o prioritate,
deoarece COVID-19 a avut impact si asupra migrantilor.

Criza cauzata de epidemia de sdnatate a necesitat integrarea si primirea migrantilor
pentru ca economia Uniunii Europene sa isi revind. Prin urmare, Uniunea Europeana
considera ca este important sa se ia urmatoarele masuri in planul de actiune:

* Migrantii cu studii superioare ar trebui sd fie integrati pe piata muncii cat mai
curdnd posibil, contribuind astfel cu cunostintele lor la o crestere economica,
consolidand astfel institutiile de pensii. Pentru a realiza acest lucru, recunoasterea
si legalizare calificarilor obtinute in afara Uniunii Europene trebuie recunoscute
cat mai rapid si mai usor. Fenomenul ,,Lacke of knowdledge” a pune in prim plan
procesele educationale practice. Profesorii sunt asteptati sa dobandeasca abilitati
pentru transferarea cunostintelor intr-o clasd multiculturala si multilingva.

* Sistemul medical ar trebui pus la dispozitia migrantilor, pentru ca des lucreaza in
locuri cu contact strans, ceea ce le pune sanatatea in pericol si creste posibilitatea
sd se infecteze cu virusul COVID. Mai mult, se asteaptd ca refugiatii sa aiba un
risc mai mare de traume, care provin din conditiile oferite de tara de origine,
procesul migrational si dificulttile de sosire, precum izolarea si discriminarea.
Problemele de sanatate fizicd si mentald mentionate mai sus trebuie abordate cat

16 Eurostat, statistics explaind: Migrant integration statistics — education in https:/ec.europa.eu/ eurostat/statistics-
explained/index.php?title=Migrant_integration_statistics - education (2021. 04. 15.)
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mai repede posibil pentru a deveni membri valorosi pe piata muncii, contribuind
astfel la stabilitatea economica a Europei.

« In contextul integrarii pentru societatea europeand, ar trebui formulate orientari
pentru a asigura integrarea rapida si eficientd a migrantilor nou-sositi. Aceasta
inseamna ca principalele linii directoare trebuie sa fie adaptate pentru a se potrivi
nevoilor specifice ale diferitelor comunitati.

* Ar trebui oferite locuinte adecvate si acces digital pentru ca antreprenorii migranti
sau antreprenorii europeni si promoveze cresterea economici. In acest scop,
trebuie promovat comertul imobiliar la preturi accesibile."”

Integrarea efectivd a migrantilor pe piata muncii necesita o cooperare stransa intre
autoritdtile locale, regionale si europene. Pentru ca procesul de integrare sa aiba succes,
responsabilitatea revine nu numai unei singure comunitati, ci si a migrantilor, a comunita-
tilor gazda, a autoritatilor, a institutiilor, a partenerilor sociali si economici, a bisericilor si
a sectorului privat.

Se estimeaza ca populatia Uniunii Europene va imbatrani, iar numéarul muncitorilor
activi ar putea scadea cu pana la 20 de milioane in urmatorii 20 de ani.

Oamenii care parasesc piata muncii trebuie inlocuiti pentru ca stabilitatea economica
sa fie durabila.'®

Pe de alta parte, este clar cd migratia joaca un rol major in raspandirea epidemiei.
Cresterea migratiei si criza cauzatd de COVID-19 au intarit problema ca oare Uniunea
Europeana este pregatita sa faca fata crizei europene actuale. Literatura disponibila raporteaza
ca migrantii care sosesc in Uniunea Europeana sunt mai susceptibili la boli decat populatia
medie si pot avea, de asemenea, noi boli care incé trebuie abordate in ceea ce priveste
politica de sanatate. Ca boli specifice, literatura evidentiaza de obicei in cazul migrantilor
tuberculoza si HIV / SIDA. In 2005, 19% din toate cazurile de TBC din Uniunea Europeani
au fost diagnosticate la persoane niscute in afara Uniunii Europene. In acelasi an, HIV /
SIDA a fost detectat la 24% din aproximativ 700.000 de cazuri, adica la 170.000 de persoane
non-europene. Dezvoltarea majoritatii bolilor se datoreaza prevalentei ridicate a infectiei

Daca analizam situatia actuald din Europa, devine clar ca in Uniune apare o situatie
de crizd complexd, cu mai multe segmente. Pentru a evalua situatia generald, trebuie sa
analizdm situatia din Bosnia si Hertegovina, unde majoritatea migrantilor doresc in prezent
sd emigreze Intr-unul dintre statele membre ale Uniunii Europene.

Nikolaus Harbusch, editor al revistei Bild, relateaza ca, in martie 2021, Thomas
Voshaart, directorul medical al clinicii de plaméni de la spitalul Bethanien din Moers,
Westfalia, a declarat ca guvernul german nu doreste in mod deliberat sa raporteze ca 90%
dintre persoanele care sufera din cauza corona virusului sunt migranti din prima sau din a
doua generatie.

17 European Commission: Integration. p. 1-25

18 Szilard Istvan-Barath Arpad: Migracié és egészségligyi biztonsag: uj foglalkozas-egészségiigyi kihivasok.
Pécsi Hatar6r Tudomanyos Kozlemények 12, 2011. (269-278.) pagina 269. in http://www.pecshor.hu/
periodika/XIl/szilard.pdf (2021.02.11.)

19 Révai Robert, Gorbe Attilané Zan Krisztina: Egészség és migracié az Eurépai Unidban és Magyarorszagon.
Hadmémok, IV évfolyam, 2. szam, 2009 junius. pagina 169-170 in http://real.mtak.hu/80220/1/Hadm
C3A9rnC3B6k20IV._u.pdf (2021. 02. 14.)
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Lothar Wieller, presedintele Institutului Robert Koch, subliniazd cd mai mult de
jumatate dintre pacientii care primesc ingrijiri medicale in unitatea de terapie intensiva
sunt musulmani. Aceasta ratd de imbolnavire este mai Inspaimantatoare, avand in vedere
ci doar 4,8% din populatia germani este musulmana.”’

Nermina Cemalovic, seful autoritétii sanitare din Bosnia si Hertegovina, si-a exprimat
ingrijorarea cu privire la numarul tot mai mare de migranti infectati cu corona virus:
,»duntem Ingrijorati de faptul ca un numar semnificativ de migranti pozitivi la COVID se
afld in afara taberei si nu pot fi inregistrati.”?' Existi aproximativ 6.000 de migranti in
Bosnia a caror stare de sanatate nu poate fi complet cartografiata si care incearca sa intre
intr-unul dintre statele membre prin Croatia.”

Efectele integrarii. Concluzii

Europa secolului XXI se confruntd cu o schimbare sociala, culturala, religioasa si
identitar-politicd care obligd Uniunea Europeana si statele sale membre sa revizuiasca
normele legale adoptate pana acum. Obiectivele care trebuie atinse sunt urmatoarele:

(1) prevenirea aparitiei societatilor paralele intr-un mediu multicultural, promovarea

integrarii;

(2) dezvoltarea unui ideal identitar-politic modern, astfel incat individul sa fie recu-
noscut pe baza competentelor sale si nu grupul sa castige valabilitate, reducand
astfel formarea grupurilor cu puncte de vedere extremiste;

(3) consolidarea politicii de securitate, a protectiei sociale si a securitdtii interne
cauzate de situatia migratiei, solicitand masuri in acest scop; eliminarea comu-
nitatilor segregate, regandirea educatiei si a incluziunii pe piata muncii;

(4) protectia practicii libere a religiei, expulzarea persoanelor si a grupurilor care
profeseaza opinii extremiste;

(5) consolidarea comunicarii si asistentei acordate tarilor in lupta impotriva epidemiei.

Toate acestea reflecta cauzele situatiei sociale actuale, a céror solutie poate fi obtinuta
ca urmare a deceniilor de procese de muncd. Procesul de euro-islamizare semnalat de
Bassam Tibi este inci in desfasurare.”> Europa si Uniunea Europeani trebuie si isi giseasci
identitatea si sa acorde prioritate protectiei cetatenilor statelor membre si s asigure statul
de drept. In ceea ce priveste interzicerea expulzirii sau returnarii, articolul 33 in primul si
al doilea paragraf din Conventia ONU de la Geneva din 1951 privind statutul refugiatilor
are urmatorul cuprins: Niciun stat contractant nu poate expulza sau returna un refugiat la
granita teritoriului unei tari daca viata sau libertatea sa sunt puse in pericol din motive de
rasa, religie, nationalitate sau apartenenta politicd sau opinie politicd. Cu toate acestea,
beneficiul acestei dispozitii nu se aplicd asupra unui refugiat care pune in pericol securitatea
tarii pe teritoriul caruia se afld sau care, fiind condamnat pentru o infractiune deosebit de

20 Nikolaus Harbusch: Hoher Anteil von Intensivpatienten mit Migrationshinzergrund. RKI-Chef: ,,Es ist ein
Tabu.”Bild, 2021.03.05., 08:37, https://www.bild.de/bild-plus/politik/inland/politik-inland/corona-patienten- mit-
migrationshintergrund-rki-chef-es-ist-ein-tabu-75598632,view=conversionToLogin.bild.html (2021.04.14.)

21 MacGregor, Marion: Bosnia: COVID-19 infections rising in migrant camps. InfoMigrants, published on
2021.04.09. in https://www.infomigrants.net/en/post/31430/bosnia-covid-19-infections-rising-in-migrant-
camps (2021.05.01.)

22 MacGregor, Marion: Bosnia: COVID-19

23 Bassam Tibi: Europa ohne Identitat? Leitkultur oder Wertebeliebigkeit. Siedler Taschenbiicher, Miinchen,
2002
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gravi, reprezintd o amenintare pentru populatie din acea tard."** Cu toate acestea, daci ne
uitam la jurisprudenta Curtii Europene a Drepturilor Omului, nu putem spune intotdeauna
ca decizia serveste pentru a protectia statelor membre. Ne putem gandi fie la Saadi impotriva
Italiei, fie la Chahal impotriva Regatului Unit. In ambele cazuri, s-ar putea demonstra o
legatura cu gruparile teroriste, dar Curtea Europeana de Justitie a decis in ambele cazuri
in temeiul articolului 3 din Conventia europeand a drepturilor omului care prevede ca:
,Nimeni nu va fi supus torturii, la inumane sau degradante deportare si a declarat in decizia
sa ca, desi statele trebuie sa isi protejeze comunitatile de violenta terorista, al carei pericol
nu este subestimat de Curte, natura absoluta a articolului 3 nu poate fi pusa sub semnul
intrebrii.”* Instanta a ignorat faptul ci cetiteanul tunisian, Nasim Saadi, a fost con-
damnat de Tribunalul Militar Tunisian la douizeci de ani de inchisoare pentru terorism.*®

Trebuie sa fim constienti de toate acestea atunci cdnd dorim sa definim in continuare
directive cu o singura intentie europeand. Statul de drept al statelor membre ale Uniunii
Europene este sub o amenintare din cauza migratiei.

O comunicare mai stransa Intre statele membre si stabilirea unor obiective si directive
comune ar contribui In mare masura la dezvoltarea unor identitati politice europene unificate,
ale cdrei aspiratii ar trebui sa fie responsabile pentru practicarea hotararilor judecatoresti.
Mai mult, prin faptul cd nu renuntd la mostenirea culturala, religioasa si nationala deja
dezvoltata, este posibil s se permita integrarea si pentru alte etnii. in ceea ce priveste legis-
latia, trebuie clarificat populatiei musulmane care vine in Europa ca, datorita secularizarii,
populatia europeana are o abordare dualista, cu accent pe jurisprudenta.

Daca vorbim despre o Europa 1n schimbare, pe langad amenintare, trebuie exprimata
si criza economica si de sanatate provocatd de COVID-19. Este o idee indrazneata, bazata
pe faptele de mai sus, sd argumentdm ca un mediu de imigrare ar fi solutia pentru a atenua
criza, a restabili stabilitatea economica sau a creste capacitatea de Ingrijire a sanatatii. Ca
sd nu mai vorbim ca Planul de actiune al Uniunii Europene pentru integrare si incluziune
in 2021-2027 nu foloseste instrumentele legale pentru a pastra si a consolida existenta
sociald, sanatatea si securitatea Comunitatii Europene, ci face pasi pozitivi catre migranti.
Examinand propunerile din planul de actiune pentru a facilita accesul migrantilor la
serviciile de sandtate sau pentru a reduce preturile proprietatilor pentru a trai in conditii
mai bune, putem spune ca aceste masuri nu promoveaza stabilitatea economica a Europei,
ci pun o povara economica asupra Statelor membre al Uniunii Europene. Uniunea Europeana
cere statelor membre sa integreze migrantii, sa schimbe prioritdtile convenite pana acum,
astfel incat migrantii cu fond musulman sa se poata integra.

Migratia este un punct focal al infectiei in epidemia COVID-19. Statele membre ale
Uniunii Europene decid sa puna 1n carantind, sa interzica accesul, sa reproiecteze sistemul

24 (Legea nr. 15 din anul 1989.)1989. évi 15. térvényerejii rendelet a menekiiltek helyzetére vonatkozd 1951.
¢évi julius ho 28. napjan elfogadott egyezmény, valamint a menekiiltek helyzetére vonatkozdan az 1967.
évi januar ho 31. napjan létrejott jegyzOkonyv kihirdetésérdl. Lasd https://net.jogtar.hu/jogszabaly?
docid=98900015.tvr (2020.12.10.)

25 Chamber, Grand: Case of Saadi vs Italy, Judgement, 28 February 2008, Application no 37201/06,
Strasbourg. in https://www.legislationline.org/download/id/3975/file/ECHR%20case%20law_Case%20
0f%208Saadi%20vs%20Italy 2008.pdf (2020.12.02).

26 Gyulai Gabor — Mink Julia — IVAN Julia: Kiutasitds és emberi jogok. A legfontosabb emberi jogi
kotelezettségek gyakorlati alkalmazasa a kiutasitas birdi elrendelése vagy feliilvizsgalata soran. Curs. in
http://helsinki.hu/wp-content/uploads/helsinki_birojegyzet2012_final.pdf (2020. 12. 02.).
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medical pentru a reduce virusul si a salva vieti, precum in realitate si situatia din Bosnia,
asa cum au fost descrise de liderii spitalelor germane din Germania, dar Uniunea Europeana
inca vede solutia in imigranti.
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CONSTITUTIONAL JUSTICE IN ROMANIA
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Rezumat:

Prezenta lucrare are ca scop principal prezentarea justifiei constitutionale din Romdnia. Evolutia
istorica si juridicd ne relateaza faptul ca justifia constitugionald are ca principald misiune asigurarea
suprematiei Constitutiei. Constitutia este legea supremd a fiecarui stat, aceasta nu reprezintd doar o
simpla culegere de reguli de conduitd pentru o societate, ea reprezinta “cartea de identitate” a unei
natiuni. Suprematia Constitutiei plaseaza Legea Supremd in vdrful piramidei actelor normative.
Autoritatea cu rol de garant al suprematiei Constitutiei in Romdnia este Curtea Constitugioanld,
formata din judecatori care verifica conformitatea intregului ansamblu normativ cu Constitutia,
acestia avand calitatea de “gardieni ai Constitutiei”. Fiecare cetafean are datoria de a proteja
Constitutia, deoarece asa cum reiese dintr-un citat din popor: “Constitutia ramdne o simpla barierd
de hartie, daca cetdtenii nu sunt suficient de vigilenti pentru a o apara”.

Cuvinte cheie: Constitutie, Justitie constitutionald, constitutionalizare, control de constitutionalitate.

Abstract:

My present work points out the importance of Constitutional Justice in Romania. Its historical and
legal background suggests that the main mission of Constitutional Justice is to ensure the supremacy
of the Constitution. The constitution is the supreme law of every state, not just a collection of rules for
the entire society, yet it represents the ID of a nation. The supremacy of the Constitution places this
important document on the top of the legal pyramid. The Constitutional Court is the main authority
ensuring the supremacy of the Constitution and it is formed by judges that verify the entire legal
frame to be according to the Constitution, therefore we can name them , guardians of the
Constitution”. According to an old saying stating that ,, Constitution remains a mere piece of paper if
citizens are not vigilant enough to defend it”, every citizen has the duty to protect the Constitution.

Key words: Constitution, Constitutional Justice, constitutionalization, constitutionality control.

L. Justitie constitutionald, Constitutie, suprematia Constitutiei

Justitia constitutionala a fost definitd ca fiind “ansamblul institutiilor si tehnicilor
prin mijlocirea carora este asigurata, fara restrictie, suprematia Constitutiei.” Aceasta
desemneaza institutiile si procedurile specifice prin care se realizeaza controlul de consti-
tutionalitate al legilor, precum si garantarea suprematiei Constitugiei Intr-un stat de drept.
In consecinti, vorbim despre o justitie exclusiva care detine monopolul contenciosului
constitutional.?

Justitia constitutionald functioneaza ca un control judecatoresc al legilor, dar care
nu se rezuma la atat asemeni cum vom vedea pe parcurs. Doctrina aratd urmatoarele apanaje
ale justitiei constitutionale precum: rolul de arbitru in conflictele politice, asigurarea unei
tranzitii linistite §i corecte a puterii, asigurarea, respectiv refacerea prestigiului Constitutiei,
indreptarea si adaptarea acesteia.’

! Masterand, Facultatea de Drept, Universitatea din Oradea;
2 Tudorel Toader, Marieta Safta, Contencios Constitutional, Ed. Hamangiu, Bucuresti 2020, Editia 2, pag 1;
3 Ibidem;
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Experienta istorica ne reliefeaza faptul céa incé din cele mai vechi timpuri natiunile
isi doreau ca organizarea si exercitarea puterii politice dintr-un stat sd fie exprimata
printr-un set de legi care de-alungul timpurilor vor dobandi denumirea de Constitutie.

Din punct de vedere etimologic, cuvantul “constitugie” provine din latinescul constitutio
care inseamni dispozitie, ordin.*

Lupta impotriva puterii absolute, a avut drept consecinta aparitia Constitutiilor scrise,
iar principalul document, care dateaza inca din anul 1215, este Magna Charta Libertatum,
document care a stat la baza Constitutiei americane (1787)°

Datorita rolului de lege funadamentala si semnificatiei sale au inceput sa fie judecate,
in raport cu dispozitiile si prevederile sale, atat actele si actiunile factorilor politici, cat si
legile si institutiile statului. In consecinta, in situatia in care acestea nu satisfac exigentele
constitutionale sunt lipsite de legitimitate, prin urmare sunt lipsite si de forta obligatorie.®
Un exemplu in acest sens il constituie prevederile articolului VI din Constitutia Statelor
Unite ale Americii, paragraful al doilea, care prevede ca: “Prezenta Constitutie si legile
Statelor Unite care vor fi elaborate in temeiul ei §i toate tratatele incheiate sau care vor
fi incheiate sub autoritatea Statelor Unite vor forma legea suprema a tarii; judecatorii
din fiecare stat vor fi obligati prin cele de mai sus sa le aplice, inlaturdand de la aplicare
orice prevedere contrard Constitutiei sau legilor oricdruia dintre state.””

Mai multi autori precum si doctrina au elaborat mai multe definitii date constitutiilor,
insd noi o vom retine pe urmatoarea considerand-o una completd. Astfel, “Constitutia
reprezintd legea supremd a oricdarui stat, care este un act politico-juridic fundamental,
inspirat de o anumita filozofie politica §i sociala §i adoptat de natiune sau in numele ei,
pentru a stabili titularul puterii politice, modalitatii concrete de exercitare a puterii,
forma de stat, modul de organizare si de functionare ale puterii statului si raporturile
intre acestea, principiile generale ale ordinii juridice a societdtii, raporturile statului cu
societatea civild, precum si drepturile §i indatoririle cetdtenilor, act care este adoptat si
revizuit potrivit unei proceduri speciale si solemne.”*

Din prezenta definitie reies urmatoarele trasaturi ale Constitutiei: aceasta are caracter
de lege, in concret de lege fundamentald care priveste puterea de stat, reglementeaza
relatiile sociale fundamentale considerate esentiale pentru instaurarea, mentinerea si
exercitarea puterii de stat, forta juridica suprema, forma sistematica, stabilitate si desigur
necesitatea unor proceduri specifice privitoare la adoptarea si modificarea acesteia.’

Este important de precizat ca exista doua feluri de constitutii: Constitutii cutumiare,
cum este cazul Marii Britanii, si Constitutii scrise cum este cazul Romaniei. Totodata,
Constitutia indeplineste doua functii: o functie juridica si o functie politica.

In stransa legatura cu Constitutia se afla termenul de suprematie a Constitutiei. Acest
principiu consacra valoarea juridicd superioard a Constitutiei fata de celelalte norme de
drept. Astfel, toate actele normative adoptate de Parlament si Guvern precum si actele

4 Ibidem, pag 7,

S Ibidem,pag 8,

6 Ibidem;

7 Constitutia Statelor Unite ale Americii, traducere Elena Simina Tanisescu, Nicolae Pavel, Ed. All Beck,
Bucuresti 2002;

8 Cristian Ionescu, Tratat de drept constitutional contemporan, Editia 3, Editura C.H. Beck, Bucuresti 2019,
pag 224;

° Tudorel Toader, Marieta Safta, Contencios Constitutional, Ed. Hamangiu, Bucuresti 2020, Editia 2, pag 16;
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emise de celelalte autoritati publice trebuie sa se conformeze normelor si principiilor
constitutionale.'® Poate fi considerat un precept sacru, intangibil, principiul suprematiei
Constitutiei in sistemul juridic al unui stat. Ea se afla in varful piramidei tuturor actelor
juridice, ea ligitimeaza puterea, conferind guvernantilor autoritate, indreptatindu-le deciziile
si garantandu-le aplicarea."’

Sistemul juridic nu este un sistem nediferentiat, ci dimpotriva exista o ierarhizare a
normelor pe diferite niveluri asemeni unei piramide in varful careia se situeaza Constitutia
ca Lege Suprema. Astfel, prin raportare la Constitutie se apreciaza validitatea tuturor
actelor si faptelor social-economice, acte care se afla intr-o relatie de subordonare fata de
Legea funadamentala. Aceste acte putdnd forma obiectul controlului de constitutionalitate
exercitat de instanta de contencios constitutional.'?

Un factor determinat al suprematiei Constitutiei, care justificd si ideea de control
de constitutionalitate al legilor consta in faptul ca dispozitiile si principiile consacrate in
Legea Suprema reglementeaza raporturile de putere si exprima vointa suverand a poporului
in materie de guvernare."

Potrivit principiul suprematiei Constitutiei, orice act alt normativ adoptat de o

autoritate publicd competenta trebuie sa fie in conformitate cu textele constitutionale sub
sanctiunea nulitatii acestuia. Nulitatea trebuie constatata si pronuntatd de autoritatea chemata
sd exemineze constitutionalitatea actului normativ. in Romania, singura autoritate care are
competenta in materie de contencios constitutional este Curtea Constitutionald a Romaniei.
Prin decizia autoritatii competente chemate sa se pronunte asupra constitutionalitatii actelor
normative daci se constati ci sunt neconstitutionale legea devine inaplicabila.'
Avand 1n vedere calitatea Romaniei de stat membru al Uniunii Europene ar trebui sa ne
punem intrebarea care norme se aplicd daca se iveste un conflict intre normele unionale si
normele interne din care face parte si Constitutia? Raspunsul la aceasta intrebare este simplu
normele de drept unional se aplica cu prioritate. Altfel spus, dreptul european ar dispune
de suprematie asupra dreptului national, de vreme ce forta executiva a acestuia nu trebuie
si varieze de la un stat la altul."® Sintetizind cele mentionate, dreptul european se aplici
cu prioritate 1n raport cu dreptul national, primul aflandu-se in raport de supraordonare
fata de al doilea.

I1. Controlul de constitutionalitate

Controlul de constitutionalitate poate fi definit ca fiind activitatea organizata de veri-
ficare a conformitatii legii cu Constitutia. In principiu, controlul constitutionalitatii legilor
priveste numai legea ca act juridic elaborat si adoptat de Parlament sau actele normative
cu forta juridica egali cu a legii.'

10 Cristian Ionescu, op.cit, pag 282;

"' Ton Deleanu, Institutii i proceduri constitutionale in dreptul romdn si in dreptul comparat, Ed. C.H. Beck,
Bucuresti, 2006, pag 221;

12 Tudorel Toader, Marieta Safta, op.cit, pag 1, 18;

13 Cristian Ionescu, op.cit, pag 283;

14 Ibidem;

15 Robert Schutze, Dreptul constitutional al Uniunii Europene, traducere Mihaela Banu, Mihai Banu, Editura
Universitard, Bucuresti 2012, pag. 348;

16 Tudorel Toader, Marieta Safta, Contencios Constitutional, Ed. Hamangiu, Bucuresti 2020, Editia 2, pag 50, 51;
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Printr-o definitie putin mai completa, “controlul de constitutionalitate a legilor
reprezintda ansamblul dispozitiilor normative care reglementeaza activitatea de verificare
a conformitdtii legilor si a altor acte normative cu dispozitiile Legii fundamentale.”"”

Au fost propuse in principal trei sisteme pentru verificarea conformitatii legilor cu
dispozitiile constitutionale, acestea fiind: controlul exercitat de cétre un organ politic; con-
trolul exercitat printr-un organ jurisdictional; controlul exercitat de un organism politico-
jurisdictional."®

Datorita faptului ca Roménia a Tmbratisat controlul exercitat de un organism poli-
tico-jurisdictional, propun sa fac cateva precizari. Caracterul politic rezida din modalitatea
de numire a membrilor organismului respectiv, cum este cazul Curtii Constitutionale a
Romaniei, iar caracterul jurisdictional din procedura folosita pentru verificarea constitu-
tionalitatii legilor. Acest control prezinta cateva trasaturi specifice: este un control concentrat,
fiind de competenta unei singure autoritati( de ex: Curtea Constitutionala a Romaniei si
Consiliul Constitutional in Franta); este un control abstract, aceasta insemnand ca se
exercitd pe cale de actiune direct, fara existenta unui litigiu anterior dedus judecarii unei
instante; poate fi atat anterior cat si posterior; controlul poate fi concret."

Functia de control al constitutionalitatii legilor la Inceput gi-au asumat-o instantele
judecatoresti, principalul moment retinut in istoria controlului fiind sfarsitul secolului
al XVIII-lea, mai exact anul 1803 cand a fost pronuntatd Hotararea Curtii Supreme a
Statelor Unite ale Americii in cauza Marbury v Madison, aceastd decizie marcand aparitia
modelului American de justitie constitutionald. Situatia de la acea data fiind urmatoarea:
nici Constitutia Statelor Unite (Constitutia federald) nici Constitutiile statelor americane
nu prevedeau dreptul instantelor judecatoresti de a judeca constitutionalitatea legilor, o
lege federald a fost Inlaturatd astfel de o instanta judecatoreascd pe motiv ca incalca Consti-
tutia Statelor Unite ale Americii. In acest moment Curtea Suprema a afirmat propria com-
petenti de a realiza controlul constitutionalititii legilor.’

De-alungul timpului, in societate s-au conturat doud mari modele de control de
constitutionalitate, anume modelul american, exercitat de citre o instanta judecatoreasca
si modelul european, adesea numit si kelsenian, care este exercitat de catre un organ unic,
special si specializat de justitie constitutionald.!

In continuare, voi prezenta succint citeva trasaturi specifice celor doud modele de
control.

Modelul american de justitie constitutionald presupune un control exrcitat de
instantele judecdtoresti obisnuite care nu separa conflictul constitutional spre a fi judecat
ca o chestiune prejudiciald, ci se pronunta asupra tuturor aspectelor unui litigiu, unificarea
practicii fiind realizata la varf de Curtea Suprema in virtutea principiului autoritatii de
precedent. Acest model prezinta un caracter difuz sau descentralizat, in sensul ca dreptul
de a sanctiona neconstitutionalitatea este recunoscut tuturor judecatorilor; judecatorul este
chemat sa se pronunte asupra tuturor aspectelor unui litigiu; decizia instantei judecatoresti
are efecte relative.*

17 Cristian lonescu, Tratat de drept constitutional contemporan, Editia 3, Editura C.H. Beck, Bucuresti 2019,
pag 288;

18 Ibidem, pag 288,

19 Ibidem, pag 307,

20 Tudorel Toader, Marieta Safta, Contencios Constitutional, Ed. Hamangiu, Bucuresti 2020, Editia 2, pag 51, 52;

2l Ibidem, pag 58;

22 Ibidem, pag 59;
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Cat priveste modelul european, justitia constitutionald se referd la crearea unui
organ unic, special si specializat in exercitarea controlului constitutionalitatii legilor. Cel
care a fundamentat modelul european a fost Hans Kelsen. Prezentul model de control al
constitutionalitatii legilor prezintd urmatoarele trasaturi: consacrd un model concentrat
sau centralizat de constitutionalitate printr-un organ care are monopolul acestui control;
modalitatile de sesizare specifice instantei de contencios constitutional; unicitatea acestei
instante situata in afara celor trei puteri din stat; efectele erga omnes ale deciziilor pronuntate
in cadrul controlului de constitutionalitate.?

Controlul de constitutionalitate al legilor produce un efect fundamental in sistemul
judiciar si anume constitutionalizarea dreptului . Constitutionalizarea dreptului constituie
un fenomen complex ce are drept consecintd realizarea unitatii dreptului si a ordinii
juridice prin interactiunea care se stabileste intre normele Constitutiei si celelalte norme
juridice de rang inferior. Acesta are ca principal rol, recunoasterea suprematiei Constitutiei
pentru realizarea unei conformitati a acesteia cu intregul sistem juridic. Factorul principal
al constitutionalizirii dreptului il constituie controlul de constitutionalitate.>

Cat priveste controlul de constitutionalitate din Romania, acesta se realizeaza de
catre Curtea Constitutionala a Romaniei, de aici reiese cu claritate faptul cd Roménia a
imbratisat modelul european, Curtea fiind o autoritatea distincta i independenta de celelalte
autorititi ale statului.® Romania a adoptat modelul european de control de constitutiona-
litate al legilor din considerente de ordin istoric si geografic. Legislatia Republicii este
strans legata de legislatia continentald, ideea intarita si de pozitionarea tarii pe continental
european. Totodata, legislatia noastrd este apropiata de legislatia franceza in materie de
justitie constitutionala, influentele neezitdnd sa fie observate. Nu putem trece cu vederea
nici calitatea de stat membru al Uniunii Europene pe care il are Romaénia. Prin prisma
acestei calitati justitia constitutionald din tara noastra se afla intr-un proces de adaptare la
legislatia europeana. Privita in ansamblu, legislatia romana suferd modificari datorita aderarii
la Uniune, iar acest proces de adaptare se realizeatd sub verificarea de citre Comisia
europeana, prin Mecanismul de Cooperare si Verificare.

I11. Curtea Constitutionald a Romaniei

Curtea Constitutionald a Romaniei este, potrivit articolului 142, “garantul suprematiei
Constitutiei.”’

Sintagma de garant al suprematiei Constitutiei scoate in evidenta pozitia supraor-
donata a Constitutiei n cadrul ierarhiei sistemului juridic creand astfel o piramida, intarind
astfel sistemul garantiilor suprematiei acesteia.”’

Cu privire la compunerea instantei de contencios constitutional, Curtea se compune
din noua judecatori, numiti pentru un mandat de 9 ani, care nu poate fi reinoit sau prelungit.
Judecatorii Curtii Constitutionale a Romaniei trebuie sa aiba o pregatire juridicd superiora,
precum si o Tnaltd competentd profesionala si o vechime de cel putin 18 ani in activitatea

23 Ibidem, pag 60;

24 Ibidem, pag 65;

2 Ibidem, pag 73;

26 Constitutia Romdniei, Editura Monitorul Oficial, Bucuresti 2010;

27 1. Muraru, E.S. Tanasescu, Constitutia Romdniei Comentariu pe articole, Editia a 2-a, Editura C.H. Beck,
Bucuresti 2019, pag 1284;
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juridica sau in invatimantul juridic superior.”® Este usor de inteles ci indeplinirea functiei
de judecator constitutional este o misiune dificila si de o mare raspundere, in principal datorita
impactului pe care deciziile Curtii le au asupra institutiilor care guverneaza, acesta fiind si
motivul existentei unor standarde atat de inalte, atat de ordin profesional cat si civic.?’

Judecatorii Curtii Constitutionale se bucurd de independenta si de inamovibilitate in
exercitarea mandatului lor, pe toatd durata acestuia. Caracterul independent al judecatorului
constitutional se justifica intrucat acestia exercitd un mandat constitutional fiind astfel,
nesubordonati celor care i-au numit. lar inamovibilitatea constd in imposibilitatea celor
care i-au numit de a-i revoca pe judecitori.*

Se pune intrebarea daca judecatorii Curtii ar trebui sa fie alesi doar din categoria
juristilor care nu au avut si calitatea de oameni politici? Raspunsul la aceasta intrebare,
din punctul meu de vedere, ar trebui sa fie unul afirmativ. Desigur ca unii autori sunt de
parere ca un jurist care are §i 0 experienta politica este mai bine pregétit pentru a fi numit
judecdtor la Curte, deaorece priveste cu alti ochi realitatile sociale, insa trebuie sa tinem
cont si de faptul ca ar putea sa ii fie afectata independenta si impartialitatea, deoarece va
tinde sa fie influentat de deciziile partidului din care a facut anterior parte. Nu de putine
ori au existat pareri diferite Intre judecatorii constitutionali tocmai datorita faptului ca o
parte din ei, anterior numirii in calitatea de judecator, a avut calitatea de membrii in
partidele politice.

Cateva cuvinte cu privire la numirea judecatorilor constitutionali: 3 judecatori sunt
numiti de Presedintele Romaniei, 3 judecatori sunt numiti de Camera Deputatilor, si 3 sunt
numiti de Senat.*! Cu privire la numirile judecitorilor constitutionali de citre cele doui
Camere ale Parlamentului, in prealabil este audiat fiecare candidat in comisiile parlamentare
de specialitate iar in urma unor modificari legislative alegerea se realizeaza cu votul majo-
ritatii membrilor prezenti din fiecare Camera la propunerea Biroului Permanent §i pe baza
recomandarilor Comisiei Juridice.*

Odata numiti de autoritatile competente, judecatorii Curtii Constitutionale vor depune
in fata Presedintelui Romaniei si a presedingilor celor doud Camere ale Parlamentului
urmatorul jurdmand: “Jur sa respect si sa apar Constitutia, indeplinindu-mi cu bund-credintd
si fara partinire obligatiile de judecator al Curtii Constitutionale. Asa sa-mi ajute
Dumnezeu!” >

Momentul depunerii juramantului este un moment de o mare importanta, deoarece
din acest moment judecatorii constitutionali isi Tncep mandatul, din acest moment ei sunt
obligati de lege sa 1si desfagoare activitatea cu profesionalism, iar deciziile lor sa fie inde-
pendente de orice influenta politica.

Cateva precizari privitoare la actele si efectele actelor instantei de constencios cons-
titutional. Curtea Constitutionala, In exercitarea atributiilor sale adopta decizii, hotarari si
emite avize. Deciziile Curtii se publicd in Monitorul Oficial al Romaniei, de la ceasta data
deciziile sunt general obligatorii si au putere numai pentru viitor. Faptul ca deciziile

28 Constitutia Romdniei, op.cit.;

29 1. Muraru, E.S. Tanisescu,op.cit, pag 1288;

30 Ihidem;

31 Constitutia Romdniei, Editura Monitorul Oficial, Bucuresti 2010;

32 1. Muraru, E.S. Tanasescu, Constitutia Romdniei Comentariu pe articole, Editia a 2-a, Editura C.H. Beck,
Bucuresti 2019, pag 1286;

3 Legea 47 din 1992 privind Curtea Constitutionald a Romaniei;
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Curtii produc efecte numai pentru viitor este o aplicare in materia controlului de constitu-
tionalitate a legilor a principiului general al neretroactivitatii.**

Cat privesc atributiile Curtii, aceasta indeplineste o serie de atributii care sunt strict
prevazute si limitate de Constitutie, dintre care voi aminti doar citeva: se pronun{a asupra
constitutionalitatii legilor, inainte de promulgarea acestora, la sesizarea Presedintelui Romaéniei,
a unuia dintre presedintii celor doua Camere, a Guvernului, a Inaltei Curti de Casatie si
Justitie, a Avocatului Poporului, a unui numar de cel putin 50 de deputati sau de cel putin
25 de senatori, precum si, din oficiu, asupra initiativelor de revizuire a Constitutiei; hota-
ragte asupra exceptiilor de neconstitutionalitate privind legile si ordonantele, ridicate in
fata instantelor judecatoresti sau de arbitraj comercial; exceptia de neconstitutionalitate
poate fi ridicata si direct de Avocatul Poporului; solutioneaza conflictele juridice de natura
constitutionala dintre autoritatile publice, la cererea Presedintelui Romaéniei, a unuia dintre
presedintii celor doua Camere, a primului-ministru sau a presedintelui Consiliului Superior
al Magistraturii; f) vegheaza la respectarea procedurii pentru alegerea Presedintelui
Romaniei si confirma rezultatele sufragiului etc.™

O problema practica este pusa in discutie pe scena politici din Romania privitoare
la pozitionarea Curtii Constitutionale in cadrul uneia dintre cele trei puteri ale statului. La
intrebarea: instanta de contencios constitutional face sau nu parte din puterea judecato-
reasca? Apreciez ca raspunsul este unul negativ, deoarece Curtea nu reprezintd o instanta
de drept comun, ci o institutie specializata cu atributii diferite.

IV Exceptia de neconstitutionalitate

In cele ce urmeaza vom detalia mai pe larg una dintre atributiile Curtii Constitu-
tioanle a Romaniei, si anume exceptia de neconstitutionalitate.

Controlul de constitutionalitate exercitat de instanta de contencios constitutional
prin mijlocirea exceptiei de neconstitutionalitate este un control concret si ulterior, acesta
rezultand dintr-un conflict constitutional aparut in procesul de aplicare al legii. Exceptia
de neconstitutionalitate reprezintd o garantei a drepturilor, libertatilor precum si a
intereselor legitime ale cetdtenilor prin care se permite accesul subiectelor particulare de
drept la Curtea Constitutionald, cu precizarea ci este un acces indirect prin intermediul
instantelor de judecata, totodata fiind un mijloc prin care se exprima calitatea de garant al
suprematiei Constitutiei al Curtii Constitutioanle. Aceasta este o exceptie de drept public
fiind un incident ivit in desfasurarea unui process in fata instantei de judecata si are ca
scop principal contestarea legitimitatii constitutionale a unei prevederi dintr-o lege sau
ordonanti de care depinde solutionarea cauzei.*®

Doctrina defineste exceptia de neconstitutionalitate ca fiind “un incident ivit in
desfasurarea unui proces in fata instantei judecdtoresti, constind in contestarea legiti-
mitatii constitutionale a unei prevederi legale dintr-o lege sau ordonanta de care depinde
Judecarea cauzei.”’

34 Joan Muraru, Nasty Marian Vladoiu, Contencios constitutional, Proceduri si teorie, Editia a 2-a, Editura
Hamangiu, Bucuresti 2019, pag 305;

35 Constitutia Romdniei, Editura Monitorul Oficial, Bucuresti 2010;

36 1, Muraru, E.S. Tandsescu, Constitutia Romdniei Comentariu pe articole, Editia a 2-a, Editura C.H. Beck,
Bucuresti 2019, pag 1305;

37 Joan Muraru, Nasty Marian Vladoiu, Contencios constitutional, Proceduri si teorie, Editia a 2-a, Editura
Hamangiu, Bucuresti 2019, pag 141;
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Este important de mentionat pentru o mai buna intelegere si pentru a nu confunda
exceptia de neconstitutionalitate cu obiectia de neconstitutionalitate. Astfel, obiectia de
neconstitutionalitate reprezintd un control anterior al constitutionalitatii legilor, un control
realizat anterior promulgarii unei legi, Curtea fiind sesizatd pe o actiune directd iar nu
printr-o incheiere pronuntati de catre o instantd judecitoreasci. In concluzie, nefiind
conditionati de existenta unui proces.®

In cele ce urmeaza vom prezenta care sunt subiectii exceptiei, obiectul precum si
activitatea desfasurata atat in fata instantei de judecatd care vom vedea ca are un rol de
filtru, precum si activitatea in fata instantei de contencios constitutional.

Exceptia de neconstitutionalitate poate fi ridicatd la cererea unuia dintre parti sau
din oficiu de catre instanta de judecata ori de arbitraj comercial totodata, la procesele la
care participa si procurorul acesta se incadreaza in subiectele care pot ridica excetia.
Sesizarea Curtii se dispune de citre instanta in fata careia s-a ridicat, printr-o incheiere
care va cuprinde atat punctele de vedere ale partilor, cat si opinia instantei, aceasta fiind
obligati si opineze, iar incheierea va fi insotitd de dovezile necesare.*

Obiectul exceptiei de neconstitutionalitate 1l constituie o lege sau o ordonanta, ori o
dispozitie dintr-o lege sau dintr-o ordonata care se afla in vigoare si de care depinde solu-
tionarea cauzei. Nu pot face obiect la exceptiei prevederile care au fost constatate ca fiind
neconstitutionale printr-o decizie anteriord a Curtii.** Ratiunea legiuitorului de a limita
obiectul exceptiei doar la o lege sau o ordonanta ori o dispozitie din ele care nu a mai fost
constatate neconstitutionale printr-o decizie anterioara, apreciez ca este una corecta, deoa-
rece asigura o practica unitara bazata am putea sa spunem pe precedent si totodata elimina
“aglomerarea” instantei de contencios contitutional cu exceptii inutile.

Procedura exceptiei de neconstitutionalitate presupune parcurgerea a doua etape:
prima etapd este etapa judecatoreasca denumitd si etapa prealabild care incepe odatd cu
invocarea exceptiei de neconstitutionalitate in fata instantelor judecatoresti sau de arbitraj
commercial si se incheie prin sesizarea Curtii Constitutionale, aceasta in situatia in care
instanta nu respinge ca inadmisibila exceptia ridicata. Instanta de judecata, asemeni cum
am mai mentionat anterior are un rol de prim filtru legal, deoarece sesizarea Curtii cu
exceptia ridicatd, se face numai daca aceasta indeplineste conditiile prevazute de lege.
Instantele judecatoresti si de arbitraj comercial indeplinesc rol de filtru numai in ceea ce
privesc cauzele de inadmisibilitate.*!

A doua etapd a procedurii de solutionare a exceptiei de neconstitutionalitate o
constituie etapa contenciosului constitutifonal desfasurata in fata Curtii Constitutionale si
care are ca punct de pornire incheierea de sesizare a Curtii si care se incheie odata cu adop-
tarea unei decizii de catre Curte. Dupd primirea sesizarii, presedintele Curtii, desemneaza
un judecdtor-raportor si va comunica sesizarea presedintilor celor doua Camere ale Parla-
mentului, Guvernului si Avocatului Poporului pentru a trimite punctele lor de vedere.
Judecatorul-raportor desemnat este obligat sd ia masurile necesare pentru administrarea
probelor pana la data judecatii. Judecarea are loc la data stabilita de presedintele Curtii cu
instiintarea partilor care pot fi asistate de avocat care are drept de a pleda la Inalta Curte de
Casatie si Justitie si a Ministerului Public. Curtea Constitutionala procedeaza la examinarea
constitutionalitatii actului normativ ce i-a fost deferit. Mai este important de retinut faptul

38 Ibidem, pag 133,

39 Tudorel Toader, Marieta Safta, Contencios Constitufional, Ed. Hamangiu, Bucuresti 2020, Editia 2, pag 131;
40 Ibidem, pag 131;

41 Ibidem, pag 133, 135;
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ca instanta de contencios constitutional se poate pronunta si asupra constitutionalitatii
altor prevederi din actul normativ, daca prevederile din sesizare nu pot fi disociate de pre-
vederile asupra cirora Curtea, se extinde.*

Ca o concluzie la cele prezentate in prezentul capitol putem observa o conlucare
intre instanta de judecata si instanta de contencios constitutional In vederea realizarii atat
a justitiei de drept comun cét si a justitiei constitutionale. Prin solutionarea de catre Curtea
Constitutionald a exceptiei de neconstitutionalitate, se poate pronunta o hotarare pentru
solutionarea cauzei cu care a fost investita instanta de judecata.

V. Prezentare comparativa intre Curtea Constitutionald a Roméniei si
Consiliul Constitutional al Frantei

Consiliul Constitutional constituie o autoritate distincta din cadrul puterilor statului
si independent de toate celelalte. Organizarea Consiliului este inspiratd din organizarea Curtii
Supreme a Statelor Unite insi referitor la prerogative, aceste sunt diferite si mai restranse.*?

Consiliul Constitutional este alcatuit din membrii numiti si membrii de drept mandatul
acestora fiind de 9 ani, iar Presedintele Consiliului este desemnat de catre Presedintele Repu-
blicii Franceze din randul membrilor Consiliului. Membrii Consiliului sunt independenti
si inamovibili.*

Constitutia franceza din 1958 a instituit modelul european de jurisdictie constitu-
tionald iar constrolul constitutionalitatii legilor se realizeaza de Consiliul Constitutional.
Cu privire la numiri, prima categorie a membrilor si anume membrii alesi care sunt noud
la numar, acestia sunt numiti de cele doua Camere legislative care numeste cate trei dintre
el iar trei sunt numiti de Presedintele Republicii. Cealaltd categorie de membrii si anume
membrii de drept sunt fostii presedinti ai Frantei.*

Cu privire la atributiile Consiliului, acestea pot fi grupate in trei categorii si anume:
jurisdictie In materie de contencios electoral; avizarea sau consultarea privind anumite
proceduri constitutionale; respectiv controlul de constitutionalitate a legilor.*®

Dupa cum vedem existd unele asemanari intre Curtea Constitutionald a Romaniei si
Consiliul Constitutional din Franta, aseméanari precum autoritatile care numesc membrii alesi
ai Consiliului, aseméanari privitoare la durata mandatului precum si la caracterul independent
si inamovibil al membrilor. O altd asemanare o reprezinta controlul de constitutionalitate
al legilor care reprezintd o atributie exclusiva a celor doud instante precum si modelul
european imbratisat de ambele instante de contencios constitutional.

Cu privire la deosebiri identificdim deosebiri intre structura celor doud autoritati,
deosebiri cu privire la atributiile celor doud instante cat si deosebiri cu privire la desem-
narea Presedintelui Consiliului din Franta care este desemnat direct de catre Presedintele
Frantei, pe cand Peresedintele Curtii Constitutionale din Romaénia este ales prin vot de
catre judecatorii Curtii. Totodata, examinarea de catre Consiliul din Franta a legilor este
facultativd pe cand examinarea legilor organice este obligatorie.*’

42 Ibidem, pag 147, 148;

43 Emil Boc, Separatia puterilor in stat, Editura Presa Universitard Clujeand, Cluj-Napoca 2000, pag 160,

4 Ibidem, pag 160, 161;

4 Cristian lonescu, Tratat de drept constitutional contemporan, Editia 3, Editura C.H. Beck, Bucuresti 2019,
pag 665;

4 Ibidem, pag 666,

47 Ton Deleanu, Institutii si proceduri constitutionale in dreptul roman si in dreptul comparat, Ed. C.H. Beck,
Bucuresti, 2006, pag 221;
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VI. Concluzii

In concluzie, Constitutia este indispensabild pentru un stat de drept, unde drepturile
si libertatile fundamentale sunt garantate, prin insusi legea fundamentala.

Dupa cum am putut observa existd mijloace constitutionale care asigura garantarea
acestor drepturi si libertati, mijloace care Intdresc si cresc Increderea cetiteanului n auto-
ritdtile si institutiile statului.

Curtea Constitutionald, ca si garant al suprematiei Constitutiei reprezinta un pion
decisiv intr-un sistem democratic cum este statul roman. Chiar si in aceste conditii exista
tendinta de schimbare a unor dispozitii privitoare la Curtea Constitutionald datoritd dinamicii
legislative. Un exemplu in acest sens il constituie propunerile de numire a judecatorilor
constitutionali prin Raportul Comisiei Prezidentiale de Analiza a Regimului Politic si Consti-
tutional din Romania*®.

Cu sigurantd Romania se indreapta spre un stat de drept cat mai consolidate fapt
intarit si de calitatea de stat membru al Uniunii Europene, Romania imbratisand tot mai
mult legislatia europeana in materie de justitie constitutionala si in apararea drepturilor si
libertatilor fundamentale ale omului.

Cat privesc influentele politice care din pacate nu ezitd sia apara in realizarea
justitiei constitutionale, acestea ar trebui diminuate, daci nu chiar eliminate pentru ca
justitia sa poatd functiona. Deciziile Curtii trebuiesc date in conformitate cu realitatile
sociale tindnd cont de interesul public si de bunul mers al societatii, fara interventia
politicului, In caz contrar vor fi pronuntate decizii discutabile care vor ingreuna procesul
legisltativ si care vor mentine in continuare Romania in vizorul Uniunii Europene prin
intermediul Mecanismului de Cooperare si Verificare.
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PANDEMIA - OBLIGATIILE
INTRE FORTA MAJORA SI IMPREVIZIUNE

THE PANDEMIC - THE OBLIGATIONS BETWEEN FORCE MAJEURE
AND UNPREDICTABILITY

Teodora-Andreea ONITA!

Rezumat:

Indubitabil, multe lucruri s-au schimbat de la aparitia si extinderea pandemiei. La o prima vedere,
acesta este un caz de forta majord. Dar, o analiza mai atentd ne ridica mai multe semne de intrebare.
Panad in ce punct vorbim despre un caz de fortda majora? O putem considera o impreviziune? Care
debitori vor fi exonerati de raspundere si care nu? Printre cele mai afectate domenii sunt cel al
transportului aerian, departamentul horeca si turismul. Vom analiza rapoturile ce s-au stabilit in
contextul pandemic, obligatiile rezultate si eventualele exonerari de raspundere.

Cuvinte-cheie: pandemie, forta majord, impreviziune, transport aerian, horeca, turism

Abstract:

Undeniably, many things have changed since the pandemic appeared and expanded. At first glance,
this is a case of force majeure. But a closer analysis raises several questions. To what extent are we
talking about a case of force majeure? Can we consider it an unpredictability? Which debtors will be
exempted from liability and which will not? Among tje most affected areas are air transport, the
HoReCa department and tourism. We will examine the connections that have been established in the
context of the pandemic, the resulting obligations and any liability exemptions.

Key words: pandemic, force majeure, unpredictable, air transport, HoReCa (entertainment industry), tourism

Pandemia este o epidemie care se extinde pe un teritoriu foarte mare, intr-o tard, in
mai multe tari sau pe mai multe continente.2 Pandemiile pot apéarea, de asemenea, in orga-
nisme agricole importante (animale, plante de culturd, peste, specii de arbori) sau in alte
organisme.’ Pentru a fi in prezenta unei pandemii, epidemia trebuie si fie si infectioasa.

Pandemia de Coronavirus ce a izbucnit la finele anului 2019 si a reusit sa se ras-
pandeascad 1n toata lumea pana la inceputul anului 2020, punandu-ne probleme pana in
ziua de azi, demonstrandu-ne ca nu suntem pregatiti din punct de vedere legislativ pentru un
eveniment de o asemenea anvergura. Raporturile juridice s-au modificat, s-au mentinut,
au disparut, ca mai apoi sa renasca sub alte forme sau au aparut raporturi noi.

In prezenta lucrare am ales s analizam obligatiile care s-au niscut, s-au mentinut
sau de care debitorul a fost exonerat (de raspundere) in contextul pandemic, pentru 3 dintre
cele mai afectate domenii in aceasta perioada: transportul aerian, domeniul horeca si turismul.

Conform art. 1351 (2) Cod Civil, forta majora este orice eveniment extern, impre-
vizibil, absolut invincibil si inevitabil. Va fi calificata drept fortd majora acea situatie care
este atat de grava si de puternica Incat, practic, devine invincibild, nimic neputand opri un

! Studentd, Universitatea Oradea, Facultatea de Drept, specializarea Drept, an.2;
2 https://dexonline.ro/definitie/pandemie;
3 https://ro.wikipedia.org/wiki/Pandemie;
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astfel de eveniment extern sa se Intdmple si sa isi produca efectele. Pentru a fi in prezenta
acesteia, toate cele 4 caractere mentionate anterior trebuiesc indeplinite concomitent, lipsa
uneia nemaiatragand exonerarea de raspundere a debitorului (fiind una din principalele
cauze de exonerare de raspundere civild - In lipsa unei astfel de reglementari, debitorul ar
fi fost chemat sa raspunda pentru acte sau fapte dincolo de manifestarea sa de vointa sau
de propriile actiuni).

La o prima vedere pare destul de usor. Intr-adevir, pandemia este folosita adeseori
ca exemplu la cazul de fortd majora, indeplinind toate caracteristicile. Probleme apar cand
trebuie sa identificim momentul inceperii acesteia. In functie de acesta putem stabili asupra
caror contracte vor fi incidente prevederile privind inlaturarea raspunderii prejudiciului.
Una dintre conditiile fortei majore care ne pune in dificultate in a stabili momentul inceperii
acesteia este impreviziunea evenimentului. Debitorul va fi exonerat de raspundere daca
nu putea prevedea evenimentul. In cazul pandemiei, initial vorbim despre o bolali conta-
gioasi pe un plan local. In acest stadiu, orice persoana, oricit de diligenta ar fi, nu ar
putea si prevada daci situatia va fi tinuta sau va scapa de sub control. In acest sens putem
analiza putin situatiile anterioare a corona-virusilor ce s-au raspandit sub forma de epidemii
in intreaga lume.

Coronavirusurile circuld in principal printre animale, dar se stie cd evolueaza si
infecteaza chiar si oamenii. Intre noiembrie 2002 si iulie 2003 a existat un inceput de
posibild pandemie in China, un focar de SARS*, cu 8.422 de cazuri de infectie si 916
morti confirmate in intreaga lume. In cdteva siptimani, boala s-a transmis din Hong
Kong in 37 de alte tiri. Ultimul caz de SARS a avut loc in 2004.° La acea vreme, China a
fost criticatd de Organizatia Mondiald a Sanatatii pentru tratarea epidemiei. Din 2000,
OMS a coordonat reactiile internationale impotriva acestei boli si a altor boli noi, inclusiv
MERSE si gripa porcini din 2009. La zece ani de la debutul SARS, coronavirusul legat de
cimila-dromedar, MERS, a dus la peste 850 de decese in 27 de tiri.” Tratamentul este
simptomatic. Nici un vaccin sau tratament specific antiviral nu este disponibil in prezent.®

Pentru o analiza mai eficienta, am schitat principalele evenimente si datele conexe lor:

8 dec 2019 — primele cazuri cu simptome in Wuhan

12 dec 2019 — China anunta rata mare de transmitere

31 dec 2019 — primele cazuri de Covid19 raportate (in China)

9 ian 2020 — prima moarte de Covid19 raportata (in China)

23 ian 2020 — Wubhan intrd in carantina

— OMS* declara ca virusul nu e o urgenta internationald pentru sénétate
24 ian 2020 — 26 decese in China + dovada clara ca virusul e responsabil
— raspandirea rapida a virusului determind instituirea masurii carantinarii
si asupra oraselor din apropierea Wuhanului

30 ian 2020 — OMS declara urgenta internationala de sanatate

15 feb 2020 — stare grava in Italia (multe imbolnaviri si decese)

26 feb 2020 — primul caz in Romania

4 SARS = Sindromul Acut Respirator Sever

3 https://www.bbc.com/news/world-asia-china-50984025

¢ MERS = Middle East Respiratory Syndrome (Sindromul respirator din Orientul Mijlociu)
7 http://www.emro.who.int/health-topics/mers-cov/mers-outbreaks.html

8 https://ro.wikipedia.org/wiki/Sindromul_respirator_din_Orientul Mijlociu

*OMS = Organizatia Mondiala a Sanatatii
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1 mar 2020 — Ordonanta Militara nr. 1/martie 2020

16 mar 2020 — starea de urgenta (“inchiderea in case”™)

20 mar 2020 — stoparea activitatii aviatice de transport aerian (in Romaénia) si a
activitatii sectorului horeca

22 mar 2020 — se instituie carantina de noapte (este necesara declaratie pe proprie
raspundere pentru deplasarile pe timp de noapte)

25 mar 2020 — se instituie carantina nationala (este necesara declaratia pe timp de
zi pentru deplasari)

15 mai 2020 — se ridica starea de urgenta si se instituie starea de alertd (se poate
calatori in interiorul zonei metropolitane fara declaratie)

1 iunie 2020 — se redeschid magazinele ce au deschidere inspre exterior, hotelurile
si restaurantele cu terasa

15 iunie — se deschid magazinele cu desfasurarea in interiorul altor mall-uri si galerii

1 iulie — daca rata de Tmbolnaviri este cuprinsd intre 1,5-3%, atunci restaurantele
pot primi clienti in interior la o capacitate de 30%; daca rata este sub 1,5% acestea pot primi
la o capacitate de 50%; iar daca localitatea e carantinatd, restaurantele nu mai pot primi
clienti deloc

Va fi calificata drept fortd majora acea situatie care este atdt de grava si de puternica
incét, practic, devine invincibild, nimic neputand opri un astfel de eveniment extern sa se
intample si sa 1si produca efectele. Pentru a fi in prezenta acesteia, toate cele 4 caractere
(extern, imprevizibil, absolut invincibil si inevitabil) trebuiesc indeplinite concomitent,
lipsa uneia nemaiatragand exonerarea de raspundere a debitorului (fiind una din principalele
cauze de exonerare de raspundere civild - in lipsa unei astfel de reglementari, debitorul ar
fi fost chemat sa raspunda pentru acte sau fapte dincolo de manifestarea sa de vointa sau
de propriile actiuni).

In Romania, potrivit Legii nr. 335/2007 a camerelor de comert din Romania, camerele
de comert si industrie judetene si Camera de Comert si Industrie a Romaéniei avizeaza
existenta acestor cazuri si influenta lor asupra obligatiilor contractuale. Eliberarea avizului
de forta majora se face in baza unei solicitari scrise, semnatd de reprezentantul legal, prin
care trebuie prezentatd situatia faptica si argumentele care conduc la incadrarea cazului
indicat in caracteristicile fortei majore. Aceste certificate de fortd majord se pot elibera
numai dacd exista clauza de fortd majord in contract. Daca nu exista nicio clauza de forta
majori, camerele de comert nu elibereazi certificate de forti majora’. Certificatul (avizul)
de fortd majora nu are caracter obligatoriu, nu reprezinta dovada absoluta, indubitabila a
existentei fortei majore,'* ci doar la prezumai existenta acestuia si doar in cazul entitatilor
distincte de intreprinderile mici si mijlocii, fiind o prezumtie relativa, ce poate fi rasturnata
de partea interesati, prin orice mijloc de proba.'!

Impreviziunea (art. 1271 Cod Civil) este o problema de ordin economic si financiar
(adesea urmare a fluctuatiilor monetare) ce consta in paguba suferitd de una dintre partile
contractului rezultatd din dezechilibrul prestatiilor (intervine doar dupa momentul incheierii
contractului cu titlu oneros). Reprezinta o exceptie de la forta obligatorie a contractului,
fiind o cauza de exonerare de raspundere atunci cand prestatia devine excesiv de oneroasa

? https:/ccir.ro/servicii/avizarea-existentei-cazului-de-forta-majora/

19 https://assets.kpmg/content/dam/kpmg/ro/pdf/2020/forta_majora_legal.pdf

' https://www.nndkp.ro/wp-content/uploads/2020/04/Analiza-NNDKP_Impactul-Covid-19-asupra-unor-ramuri-
de-drept Apr2020.pdf
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datoritd unei schimbari exceptionale a Imprejurarilor care ar face vadit injustd obligarea
debitorului la executarea obligatiilor, instanta putidnd sd dispund fie adaptarea contrac-
tului, pentru a distribui Tn mod echitabil intre parti pierderile si beneficiile ce rezulta din
schimbarea imprejurdrilor, fie incetarea contractului, la momentul si in conditiile pe care
le stabileste.

In aceasta perioada credem ci negocierea rezolvirii situatiilor aparute ca urmare a
pandemiei cu COVID-19 si a masurilor luate de state pentru limitarea efectelor acesteia
va aduce mai multe beneficii partilor decat litigiile. Renegocierea clauzelor contractuale,
incercarea de a re-echilibra prestatiile partilor s-ar putea dovedi mai rapida, mai eficienta,
mai putin costisitoare si va salva contractul. Initierea unui litigiu 1n aceasta perioada va fi
mai costisitoare si va oferi partilor o rezolvare intr-un termen foarte lung care va afecta
ambele parti, o rezolvare care s-ar putea dovedi a fi inutild la momentul la care instanta se
va pronunta asupra cazului.

Importanta cunoasterii unei delimitari intre aceste 2 concepte prezinta o actualitate
nemaipomenita datoritd riscului aplicarii incorecte a prevederilor legii. Pentru a evita o
suprapunere a prevederilor unei institutii cu reglementarile alteia, este necesar a fi asigurata
o practicd uniforma de aplicare a fortei majore pentru anumite cazuri si a impreviziunii
pentru alte situatii concrete.

Daca este sa analizam din perspectiva comparativa aceste douad institutii, deducem
ca cea mai esentiald deosebire dintre acestea este manifestata prin efectele pe care acestea
le produc. In cazul fortei majore efectul este imposibilitatea executarii fortate a obligatiei
contractuale de citre debitor. in cazul impreviziunii, obligatia debitorului devine mult mai
oneroasd, astfel acesta va suporta cheltuieli mari in cazul in care va fi obligat sa execute
contractul. Impreviziunea se aplica atunci cand performanta unui contract raméne a fi
posibild, dar care a devenit mult prea oneroasi. In asemenea caz, remediul primar va fi
adaptarea contractului. Forta majora, pe de altd parte, exonereaza partea de obligatiile de
executare cand un eveniment face performanta imposibild, chiar si dacd imposibilitatea
este temporari, 2

O analizd mai amanuntita a ipotezelor in care se manifesta releva o prima diferenta
intre aceste doud institutii, invocarea fortei majore in mecanismele contractuale putind
avea la baza un eveniment cu aplicabilitate generald, iar impreviziunea o situatie particulara
in care se pot afla agentii economici sau reprezentantii acestora."?

Forta majora nu produce efecte cand obligatiile constau in bunuri de gen, debitorul
prestatiei nefiind apérat de efectele acesteia, totusi, el putdnd apela la institutia impreviziunii.

Coreland aceste informatii, ajungem la concluzia cé pentru fiecare din cele 3 domenii
mai sus mentionate, pandemia a avut o altd Insemnatate.

Dintre cele 3 domenii, cele mai multe Intrebari ridici domeniul aviatiei, fiind un
domeniu relativ nou, foarte putin reglementat. Cele mai importante acte normative in
domeniu sunt Regulamentul nr. 261/2004 (cunoscut ca EC 261) privind compensarea si
asistenta pasagerilor in eventualitatea refuzului la imbarcare si a anuldrii sau intarzierii
prelungite a zborurilor, 90/314/CEE privind drepturile pasagerilor si Ghidul Comisiei UE

12 hittps://www.juridice.ro/500083/forta-majora-si-hardship-impreviziune-ca-exceptii-de-la-principiul-fortei-
obligatorii-contractului.html

13 https://www.stratula.com/forta-majora-cazul-fortuit-si-impreviziunea-ce-se-intampla-cu-obligatiile-contractuale-
in-momente-de-criza-2/
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din 18 martie 2020 referitor la modul in care luarea unor masuri referitoare la prevenirea
pandemiei Covid19 afecteaza drepturile pasagerilor.

Pentru a putea aduce in discutie forta majora, una din caracteristicile esentiale este
impreviziunea evenimentului. Dacd se dovedeste ca evenimentul era previzibil, atunci,
companiile aeriene nu ar mai fi exonerate de raspundere, fiind obligate la rambursarea pretului
biletului sau redirectionarea la o data ulterioara, aleasd de pasager, plus compesatia prevazuta
de EC 261 in art. 5-8.

Inca de la primele vesti despre acest nou corona-virus, s-a stipulat ci domeniul
transportului aerian reprezinta cel mai prolific factor pentru raspandirea acestuia. Avand
in vedere cd in 9 ianuarie s-a raportat prima moarte de Covid19, iar virusul se extindea in
mod accelerat, ne-am putea pune Intrebarea daca companiile aeriene nu puteau prevedea cé in
scurt timp activitatea le va fi sistatd. Activitatea niciunei companii aeriene nu poate fi sistata
in baza unor previziuni, ci doar in baza unor stari de fapt certe, reglementate in prealabil.

Ne-am intrebat si de ce au continuat vanzarile de bilete. Avand in vedere inexistenta
unei reglementari nationale si/sau internationale care sa stipuleze contrariul, companiile
si-au continuat activitatea, implementand, totusi, masuri de igiena suplimentare.

Vorbim despre previziune, despre o anticipare imatura a unui act ce ar contine norme
care sa sisteze activitatea aeronautica a transportului de pasageri, un act despre care nu s-a
mai discutat pana atunci, desi, cum am ardtat anterior, au mai fost epidemii determinate
de coronavirusi. Aceasta nu ar trebui sd cadd in sarcina pasagerului, nici a companiei
aeriene, neputand fi asociata cuiva.

In ghidul dat de UE mentionat anterior, se prevede ci in caz de forti majora, pasagerii
nu au dreptul la compensatie. Nu considerem ca este un caz de forta majora, sistarea acti-
vitatii putand fi partial prevazuta de la un anumit punct. De aceea majoritatea companiilor
aeriene europene a acordat sau sunt in curs de acordare a compensatiile prevazute de
EC261/2004.

Cat despre pasagerii “prinsi” pe aeroport in momentul anularii zborului, conform
art. 9 al EC261/2004, au dreptul la deservire in cazul intarzierii sau anularii zborului.
Aceasta obligatie este Tn sarcina companiilor aeriene atdt pentru situatiile normale, cat si
pentru cazurile de fortd majora. Actul mentionat anterior nu prevede o limitare in timp,
din acest punct de vedere. Astfel, companiile aeriene au propria politica care se aplica in
astfel de cazuri — ex: pand la max 72h de la anularea zborului.

Odata ce pandemia a luat amploare, lumea a dorit s ajunga mai repede acasa, in
perioada dinaintea carantindrii, cererea fiind in crestere. Astfel cd au fost organizate
zboruri charter'® si ad-hoc'” pentru repatrierea pasagerilor in statele de rezidenta.

Impunerea mésurii carantindrii si stoparea activitatii aconautice civile de transport
pasageri a devenit previzibila in Romania Incepand cu aprobarea si punerea in aplicare a
Ordonantei Militare nr. 1/ Martie 2020. Consideram ca astfel compania aeriana, in calitate
de debitor, nu este exonerata de raspundere In privinta obligatiilor ndscute intre 1 martie
2020 si 20 martie 2020, aceasta fiind obligata a la despagubi conform EC261 pasagerii, in
calitate de creditori, ce au fost prejudiciati.

14 Companiile aeriene de tip charter 1si inchiriazd aeronavele cu tot cu echipaj pentru a opera diverse tipuri de
zboruri. Pe cursele charter nu se comercializeaza bilete individuale, ci se inchiriaza intreaga aeronava.
Zborurile charter sunt organizate ad-hoc in dependenta de cererea de transport.

15 Sunt folosite pentru evenimente speciale, si curse charter de sezon sau pe toatd durata anului pentru trans-
portul turistilor spre destinatiile lor de vacanta.
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In urma analizei mai sus expuse, am conchidem ci impreviziunea se muleazi mai
bine pe situatia domeniului transportului aerian de persoane, datoritd schimbarilor excep-
tionale si fara a putea fi determinate in timp a Imprejurarilor 1n care isi desfagoara activitatea
0 companie aeriana, a imposibilitatii de a prevederea durata, gravitatea si intensitatea
imprejurarilor, a modificérilor repetate, “peste noapte”, din punct de vedere legislativ si a
reglementarilor de securitate si sigurantd in domeniul aviatic international, aceasta incepind
cu 1 martie 2020, odata cu promulgarea Orgdonantei Militare mentionata anterior.

Carantinarea Wuhanului a fost un eveniment ce putea fi partial anticipat. In urma
ratei mari de transmitere a virusui si a cresterii accelerate a numarului de morti, era
previzibil ca se vor lua masuri drastice in vederea limitarea raspandirii virusului. Luand
seama si de presupunerile cd acest focar ar fi avut ca sursa piata de animale vii si de reco-
mandarile autoritatilor de a pastra distantarea sociala, evitarea aglomeratiei si autoizolarea
la domiciliu, era previzibil ca domeniul HoReCa va avea cel mai mult de suferit. La fel ca
in cazul transportului aerian de pasageri, se pune problema a ce a reprezentat acesta pandemie
pentru domeniul HoReCa, de cand, daca putea fi anticipat si de cand. Privind in retrospectiva,
pentru HoReCa, pandemia a inseamnat doi ani care pot fi stersi din viata economica a
companiilor, doi ani in care obiectivul a fost supravituirea, evitarea falimentului. In aceasta
perioada au avut loc modificari structurale majore in piata muncii, domeniul Horeca a
pierdut atat specialisti cat si fortd de munca calificatd. La reluarea activitatii au avut de
infruntat atat chestiuni de ordin calitativ al serviciilor cat si chestiuni de crestere a
costurilor cu resursa umana. Bineinteles ca pandemia nu putea fi anticipata, dar durata ei
putea fi chiar din prima luna de lockdown. Au fost destule semne pe care un manager bun
le-a putut citi si astfel a putut actiona pentru a supravietui in aceasta perioada.

Hotelurile, restaurantele si cafenelele au avut obligatia de a-si achita taxele, impozitele,
chiriile spatiilor folosite pentru desfasurarea activitatilor, salariile angajatilor.

Dat fiind ca locatorii puteau asigura doar formal in continuare folosinta bunului,
locatarul contractdnd locatiunea unui spatiu dintr-un centru comercial in vederea realizarii
activitatii economice, iar, cum aceasta din urma nu mai poate fi realizata, debitorul obligatiei
de plata a chiriei nu mai poate sa execute obligatia, se ridicd problema Incadrarii situatiei
in art. 1818 alin. (1) Cod Civil. Chiar dacé locatarul nu si-a asumat expres, pe langa
asigurarea folosintei bunului, si garantarea locatarului cé 1si va putea desfasura activitatea
economica in spatiul Inchiriat, contractarea unei astfel de locatiuni poate presupune
tocmai desfasurarea unei activitati specifice, deci ar putea fi implicita.

Ce nu trebuie omis si este foarte important in contextul economic actual sunt
consecintele invocarii/ prevaldrii de efectele art. 1818 din Codul civil, respectiv incetarea
de drept a locatiunii in contextul in care suspendarea activitatii chiriasului este evident, o
masurd temporard. Or, este dificil de imaginat manifestarea ,,solidaritatii/ echitatii con-
tractuale” daca debitorul reclama locatorului sdu ca nu poate folosi bunul inchiriat conform
destinatiei sale, desi aceastd ,,imposibilitate” este provocata de autoritatile Statului, din
motive exterioare si esentiale pentru asigurarea sanatatii si sigurantei publice, precum
impiedicarea raspandirii unei pandemii. Pentru asigurarea unei coerente legislative, ar
trebui ca actiunea autoritatilor sa fie prezumata tot un caz de fortd majora, care va trebui
dovedit. '

16 https://www.nndkp.ro/wp-content/uploads/2020/04/Analiza-NNDKP_Impactul-Covid-19-asupra-unor-ramuri-
de-drept Apr2020.pdf
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Inca de la inceputul pandemiei, in luna martie a anului 2020 s-a legiferat prin
0OUG29/2020 ca, “se prezuma a constitui caz de forta majora in sensul prezentei ordonante,
imprejurarea imprevizibild, absolut invincibild, si inevitabileld care se refera articolul
1351 din Codul Civil, care rezulta dintr-o actiune a autoritatilor in aplicarea masurilor
impuse de prevenirea si combaterea pandemiei de Covid-19, care a afectat activitatea
intreprinderii, afectare atestatd prin certificatul de situatie de urgentd. Prezumtia poate fi
rasturnatd de partea interesatd prin orice mijloc de proba”. Au existat doua tipuri de
certificate in anul 2020, unul pentru cei care au fost inchisi total si unul pentru cei care au
avut de suferit partial. In baza acestor certificate si prin legislatie specifica, impozitele,
taxele, chiriile, plata salariilor, au fost aménate si reduse uneori, in niciun caz sterse.

Dacé am sustine ca ar fi vorba despre un caz de fortd majora, atunci debitorul ar fi
exonerat de raspundere fatd de creditorul sau, clientul, In ceea priveste executarea obligatiei.
Am luat spre a analiza 3 cazuri: restaurantele cu servire pe loc, restaurantele cu servire pe
baza de abonament si restaurantele ce livreaza produsele la domiciliu. La fel si in cazul
clientilor, pentru cele 3 cazuri, prestatiile au putut fi aménate daca au facut obiectul unor
contracte ferme sau incheiate cu restituirea sumelor la o data ulterioara. Livrarile la domi-
ciliu nu au fost afectate deloc, acest segment avand chiar o crestere semnificativa. Restau-
rantele cu servire pe loc, fiind inchise, nu s-au mai putut realiza raporturi intre clienti, in
rolul creditorilor si restaurante, ca debitori. Desi este vorba despre un contract sinalagmatic,
am considerat sa aldturdm acestea roluri partilor spre a evidentia imposibilitatea crearii
unui raport juridic.

Chiar cheltuielile crescand sau ramanand aceleasi, chiar profitul egalandu-se cu 0,
nu putem vorbi de o impreviziune decat cand aceasta izvoriste dintr-un contract. Desi am
fi tentati sa spunem cd nu e impreviziune, in cadrul acesteia se tine seama de factorul
extern ce a fortat partea sd nu isi mai poata indeplini obligatia. Astfel este influentat si
raportul ce se formeaza intre acestea si stat, cand intervine imposibilitatea indeplinirii
obligatiilor patrimoniale legale citre stat. Intre antreprenor si stat este in permanenta un
“contract” izvorat din actele normative fiscale (sistemul fiscal al unei tdri). Din cauza
acestei impreviziuni precum si a masurilor restrictive luate de stat pentru impiedicarea
raspandirii virusului, sistemul fiscal a suferit modificari Tn sensul amanarii si reducerii
sarcinilor pentru antreprenori.

Un contraargument solid ar putea izvori din definitia antreprenorului, acesta fiind
persoana care isi asuma niste riscuri in scopul obtinerii de profit. In aceste asumdri ar putea
fi cuprinse si forta majora si impreviziunea? Consideram ca nu, deoarece antreprenorul nu
este un om cu diligente deosebite astfel incat sa poatd anticipa evenimente de o asemenea
anvergurd. In acest sens, si Codul Civil il protejeazi, exonerandu-1 de raspundere cand
intervin aceste situatii. Totusi, nu va fi exonerat de raspundere fata de obligatiile pe care le
are in raport cu statul (doar temporar si partial). in cadrul companiilor sunt chestiuni
statutare si legale pentru riscuri de acest gen, cum ar fi de exemplu constituirea de rezerve.

Céand exista situatii In care executarea contractului (sinalagmatic) nu se poate realiza,
dar nu din culpa partilor, ci a unor cauze independente de vointa lor, putem vorbi despre
riscul contractului. In acest caz nu se va pune problema raspunderii civile prin plata unor
despagubiri, insi, cel care si-a executat obligatia, are dreptul la restituirea prestatiilor.'’

17 Romosan 1.D., Drept civil. Obligatii, Editura Hamangiu, Bucuresti, 2018, p. 328
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dispunand ca in acest caz, creditorul poate suspenda executarea propriilor obligatii ori
poate obtine desfiintarea contractului, in acest din urma caz fiind aplicabile regulile din
materia rezolutiunii.

Regula res perit debitori (debitorul suporta riscul) are in vedere faptul ci in cazul
in care a intervenit o imposibilitate fortuita (caz fortuit sau fortd majora) de executare a
contractului, debitorul obligatiei care nu poate fi executatd din aceastd cauza va suporta
riscul contractului, acesta fiind nevoit a suporta angajamentul material si financiar facut,
iar creditorul va avea dreptul la restituirea prestatiei.'® Cand prestatia poate fi executati
corespunzator, doar daca partea neexecutata este esentiald pentru creditor.

Regula res perit domino (riscul contractului apartine proprietarului) se funda-
menteaza pe principiul ubi emolumentum ibi onus (cine are castigul trebuie s suporte si
pierderea). Astfel, proprietarul unui bun care a intrat intr-un contract civil cu bunul sau, in
caz de pieire fortuitd a bunului, va suporta acest risc, nemaiputand sa isi execute obligatia
si trebuind sd restituie sau sa pliteascd celeilalte parti contractante pretul bunului.”® in
situatia creata de pandemie se ridica problema in cazul contractelor afectate de modalitati,
deoarece realizarea conditiei rezolutorii desfiinteaza retroactiv contractul.

Un domeniu ce nu doar si-a redus activitatea, ci a fost fortat sa si-o sisteze, este
turismul. Pentru acest domeniu consideram ca este clar ca pandemia a reprezentat un caz
de forta majora, toate caracteristicile fiind extern de evidente si clare. Totusi, In cazul seju-
rurilor platite in prealabil, debitorul nu este exonerat total de raspundere in cazul particular
al pandemiei. Am mentionat si mai sus OUG 29/2020 care completeaza prevederile din
Codul Civil. Debitorul nu va presta serviciul la momentul agreat initial, dar il va presta
cand situatia sanitard o va permite sau va returna sumele de bani.

Se ridica semne de intrebare asupra situatiilor in care clientii sunt "prinsi" in timpul
sejurului in masura carantinarii. In cazul hotelurilor situatia poate diferi in functie de
dispozitia Autoritatii locale. Astfel, oaspetele poate fi izolat in incéperea in care a locuit,
daca autoritatea este de acord cu aceasta masura si considera ca exista toate conditiile sanitare.
In acest caz costul este suportat de oaspete. Al doilea caz, de fapt cel mai frecvent,
oaspetele este mutat Intr-o unitate de cazare speciald pentru carantinati (de obicei este tot
un hotel dedicat acestui scop). In acest caz costurile sunt suportate de ctre stat.

in concluzie, forta majord si impreviziunea nu trebuie privite in ansamblu, fiind
doua exceptii distincte de la principiul fortei obligatorii ale contractului, ci este necesar a
se analiza domeniul asupra caruia se pune problema exonerarii de raspundere a debito-
rului. In functie de imprejurare, daca exista o impiedicare efectiva si absolutd a persoanei
de a-si executd obligatiile, sau o Tmpiedicare subiectiva, ori dacad obligatiile au devenit nu
imposibil de executat ci excesiv de oneroase datoritd unei schimbari exceptionale a
imprejurdrilor, ce face vadit injusta obligarea debitorului la executarea obligatiei, oricare
dintre aceste institutii juridice poate deveni aplicabila.

Pornind exclusiv de la reglementarile legale mai sus indicate, rezultd ca in materia
dreptului civil, pandemia nu constituie, In mod automat si abstract, nici caz de fortd majora si
nici nu atrage aplicarea ope legis a impreviziunii, Insa va fi necesara o apreciere de la caz la
caz pentru a concluziona dacd si in ce masurd conditiile lor sunt aplicabile unei situatii date.

18 Ibidem, p. 330
19 Ibidem, p. 331
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In cazul survenirii consecintelor de forta majora, obligatia debitorului prestatiei
devine imposibila, acesta fiind exonerat in totalitate de rdspundere daca va dovedi ca
neexecutarea contractului nu este rezultatul culpei sau intentiei sale.*’

In cazul survenirii consecintelor de impreviziune, obligatia debitorului prestatiei
devine mult mai oneroasd datoritd survenirii unor circumstante imprevizibile, care au
alterat Tn mod fundamental prestatiile debitorului. Astfel, debitorul, desi neexonerat de
raspundere, este in drept sa solicite reajustarea contractului cu noile conditii survenite, iar
acest contract, poate solicita rezolutiunea contractului din partea unei instante.

Asadar, nu este recomandata sau dezirabild incadrarea in abstracto a pandemiei
COVID-19 in categoria fortei majore sau a impreviziunii, ci dimpotriva, se impune eva-
luarea efectelor juridice asupra fiecarui raport contractual individual impactat de masurile
autoritatilor dispuse pentru evitarea raspandirii infectiei cu coronavirusul SARS-CoV-2.
De asemenea, desi s-ar putea Incerca extinderea sferei in care actiunile autoritatilor pot fi
prezumate un caz de fortd majora, apreciem ca legiuitorul a fost clar In limitarea acestora,
conform Ordonantei militare nr. 2/2020. O extindere artificiald a acestei sfere este contrara
prevederilor derogatorii adoptate si poate conduce la abuzuri. Mai mult, caracterul exceptio-
nal al derogirilor impune o aplicare restrictiva. *'

Din perspectiva juridica, in vederea formularii apararilor cele mai potrivite pentru
fiecare caz in parte, este necesard o analizd aprofundata a situatiei de fapt si a clauzelor ne-

tractuale, tocmai pentru asigurarea respectarii legii si a echitatii in raporturile dintre parti.
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ISSUES OF INTRODUCING A NEW HEALTH LEGAL
RELATIONSHIP IN HUNGARY

Zs6fia RICZU !

Abstract:

SARS-COV19, in addition to placing a huge burden on health, has had and continues to have an
impact on our economy. Changes in working conditions have led to changes in legislation. During the
pandemic, it became clear that the previous labour law regulations could not fully cover the
emergency situation created by the epidemic, so not only the issue of regulating telework was on the
agenda in the legislature, but also the transformation of employment in health care workers.
1 examine Act C of 2020 as an employee of the labour management department of a health institute
and a PhD student, comparing it with the alternatives of practical feasibility.

Keywords: health workers, workers in health care, change of status

Introduction

With the triambulum of Act XXII of 1992, Act XXIII of 1992 and Act XXXIII of
1992, the triple division developed after the change of regime in Hungarian Labour Law.
The Civil Servants Act had not yet emerged as an option that certain public institutions
might be excluded from the scope of this Act. This is also indicated by the fact that the
law did not contain a provision to that effect; further, this is also shown by the fact that
both the private sector and the public sector were subject to separate law.? The transposition
of Directive 77/187 / EEC (Maintaining workers' rights in the event of succession) and
the subsequent Directive 2003/23 / EC established the institutional framework for
employer succession. Allowing interoperability between legal relationships has raised the
need for the possibility of a change of legal relationship, made possible by an amendment
to the Labour Code (Act XX of 2003)* Section 25 / A of the Civil Service Act (also
provided for the issue of change of legal relationship, which the legislator arranged very
similarly for Act XXIII of 1992.* Based on the position of Gydrgy Kiss, in the light of the
above regulation, the outsourcing of public service legal relations and certain functions
has gained practically legal recognition.” This also appears on the provider side of the
state that represents health care, so where we are not necessarily talking about performing
an official task.

The epidemiological situation in Hungary in March 2020 placed a huge burden on
health care, the economy, the burden on the state has increased, and there has been a
greater emphasis on the underlying responsibilities of the state. Changes in working
conditions have led to changes in legislation. During the pandemic it became clear that

1 PhD student, University of Miskolc Ferenc Dedk Doctoral School of Political Science and Law,
jogriczu@uni-miskolc.hu;

2 Horvath Istvan: Félve boncoléas — a kézalkalmazotti térvény fokozatos hatalyvesztésér6l Munkajog, 2020/3,
p32-39;

32003. évi XX. térvény 14. §;

42003. évi XX. torvény a Munka Torvénykonyvérdl szolo 1992. évi XXII. tdrvény, valamint az ezzel
Osszefliggd torvények jogharmonizacids célu modositasarol;

5 Kiss Gyérgy: Kozszolgalati életpalyak jogi szabalyozasa Dialog Campus Kiado, Budapest, 2019. p.139;
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the previous labour law regulations could not fully cover the emergency, created by the
epidemic, therefore, it is not just the issue of telework and home-office regulation that has
been on the agenda in the legislature but it has aimed the transformation of the employment
of civil servants in certain cultural institutions into employment and restructuring the
employment of healthcare workers.® Draft law T/13174 was passed by the National
Assembly in October 2020, whose provisions are aimed at transforming the domestic
health care structure. Act C of 2020, adopted on the basis of the draft law, also affects the
transformation of the legal relations of health care workers, although it contains rules for
the elimination of parasolvency. The law divided health care experts and trade unions
from a labour law perspective, and the Hungarian Medical Chamber expressed a strong
opinion in this regard. As a person working in the labour management department of a
health care institution, I would like to analyse the adopted law on the legal relationship of
health care from the point of view of professionals and technical staff, comparing it with
the positions of the esteemed Medical Chamber, Hungarian Chamber of Health Care
Professionals and the Independent Health Trade Union. The law raises and leaves open a
number of issues with its provisions that are controversial and need to be clarified from a
labour law perspective.

Act C of 2020: on the legal status of the health service

Surely, we have all been informed about the new Health Service Legal Relations
Act, if nothing else, through echo in the media. The law seems rather short at first reading,
summarizing the rules on the legal relationship in the health service in only 22 articles.
All this suggests that several implementing regulations will be issued for legal situations
not regulated by this law or arising in the meantime.

The new legal relationship raises a number of issues for professionals and technical
staff. In the preamble of the law, the Parliament acknowledges the position of Hungarian
doctors during the pandemic. For many of us, the preamble already raises questions, given
that it merely acknowledges the work of doctors, ignoring the praise of professionals. It
also refers to the fact that the law was drafted taking into account the proposals of the
Hungarian Medical Chamber, and that the wage settlement of professionals is still in
progress. It also states that healing is a public service activity and that the new employment
relationship was established in order to improve the health care system and to provide a
higher level of financial recognition for the service of workers.” The Hungarian Medical
Chamber complements this by considering private health care as part of health care, despite
the fact that the state health care system is dominant.®

Pursuant to the law, as of January 1, 2021, the legal relationship of civil servants
who are employed by a health care provider will be transformed into a legal relationship
of health service. With regard to personal scope, the Act gives a broad interpretation in

¢ Act XXXII of 2020 on the Transformation of the Legal Relationship of Employees of Cultural Institutions
and on Amendments to Certain Cultural Acts, which concerns Act LXVI of 1995. Act CXL of 1997. Act
XCIX of 2008, the legal status of civil servants covered by the listed laws was transformed into
employment under Act I of 2012 on 1 November 2020, and as of 1 July 2020, a new civil service
relationship can no longer be established in these institutions;

7Magyar Kozlony 2020. évi C. torvény;

8 Mok hivatalos véleménye az egészségiigyi szolgalati jogviszony torvényrdl https://mok.hu/hirek/mokhirek/
a-mok-hivatalos-velemenye-az-egeszsegugyi-szolgalati-jogviszony-torvenyrol (11.5.2020..);
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subsection (1) and although subsection (3) seeks to clarify the scope of personnel, refers
to the listing of Section 4 of Act LXXXIV of 2003; nevertheless, I believe an exhaustive
listing would be needed, either within the law or in a government decree. It is stated that
in the future, activities can only be carried out within the framework of this legal relationship,
mentions as an exception, the cases of the contributor as well as the volunteer helper,
records the use of the personal contributor as an exception. According to the Chamber, the
issue of personal scope can be a cause of serious supply disruptions.” Earlier, Timea Barzo
and Tamas Prugberger also pointed out that health care activities could be established in
several legal relationships, which are listed item by item in Act LXXXIV of 2003.'° In her
dissertation, Csilla Nebehaj also examined a wide range of legal relationships applicable in
healthcare, affected retirement employment and atypical employment opportunities in
addition to employment and civil servants.

As a labour rapporteur, I have my concerns about the unification of legal relations,
considering that the number of contributory contracts at their institute is significant, the
amendment of the contracts of these persons is not expected to be implemented until the
new legal relations come into force. In addition, we must inform the employees about the
new legal relationship by 30 November 2020 in accordance with the transitional provisions,
for which we have not received any guidelines or implementing regulations until the
completion of the study.

The establishment of an employment relationship, the issue of employment
contracts and probation period

The health service legal relationship is established with a health service employment
contract, which is a change from the appointment of a civil servant used so far. Even the
term employment contract is a change from the current appointment of a civil servant.
The law excludes from the establishment of the employment relationship those persons
who fight against the state, fight against the judiciary, corruption, and criminal offenses
against public trust during the scope of the initiated criminal proceedings, or who has
been sentenced to imprisonment to be executed or suspended and who has been sentenced
to work in the public interest or to a fine for a criminal offense.

The law stipulates a mandatory 3-month probationary period; it is a question of
whether the probationary period also applies in the event of a change in legal status.
Section 25 / B (3) of the Act on the Status of Civil Servants states that ,,/n the case of a
civil servant relationship of indefinite duration, unless otherwise provided by law, a legal
relationship of indefinite duration shall be established with the receiving employer. In the
case of full-time employment, a full-time employment relationship must be established
with the receiving employer. No probationary period may be stipulated with regard to the
legal relationship to be established with the receiving employer.”'' Although the
provision is not specifically aimed at a change of status, the stipulation of a probationary
period is a formality, but may give rise to misuses, and workers are uncertain about the

? Mok hivatalos véleménye az egészségiigyi szolgalati jogviszony torvényrdl https://mok.hu/hirek/mokhirek/
a-mok-hivatalos-velemenye-az-egeszsegugyi-szolgalati-jogviszony-torvenyrol (11.5.2020.);

10 Dr. Barzé Timea — Prof. Emerit}ls Dr. Prugberger Tamas: Munkaid6 szervezés az egészségiligyben az unids
¢s hazai szabalyozas tiikrében, Uj Magyar Kozigazgatas, 2015/1;

" Act XXXIIT of 1992. 25/B (3)
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probation period, given that Act C of 2020 does not refer to the application of the Civil
Service Act with regard to probation.

Government Decree 528/2020 (XI. 28.) on the implementation of Act C of 2020 on
the legal status of the health service has published in the Hungarian Gazette on 28
November 2020. A number of issues are addressed by the regulation issued, stipulates,
inter alia, that the establishment of a health service relationship may be based on an
individual decision of the employer or based on a restricted procedure, in the case of a
restricted procedure a three-member preparatory committee may be established'?.

With regard to the employment of minors, the regulation allows the establishment
of a health service relationship with a person under the age of eighteen provided that the
person concerned is undergoing training to obtain the required professional qualifications'.
In addition, it sets out the content elements of the health service employment contract, the
employer's obligation to provide information and notification in this regard.', designate
the licensing authority for the establishment of the additional legal relationship'.

Prohibition and authorization of further legal relationship

A person in a health service relationship may not perform health care activities not
covered by his or her health service relationship at the registered office or premises of the
health care provider employing him or her., this person may establish a legal employment
relationship for further work, including other gainful employment, as well as activities for
remuneration (with the exception of scientific, teaching work) only with the prior
permission of a body designated by the Government. With regard to further legal relationship,
there are concerns about the indication of the authorization contained in the provisions;
also, leaves open the question of the authorizing body, so it empowers an unknown body
on a very important matter. In my view, the conditions for restrictions related to conflicts
of interest should be listed in the law, in addition to the fact that it would be appropriate
to name the licensing body. According to Government Decree no. 528/2020, the above-
mentioned licensing body is typically the head of the health care provider, the head of the
governing county institution, the president of the clinical centre, or, in the case of a health
care provider owned or maintained by a church legal entity, the church owner or
maintainer. We can also examine the provision of the law that prohibits the head of the
service institution from carrying out healing activities.'® In practice, the head of a medical
institution cannot place an outpatient order. We could draw a parallel with the provisions
of the Labour Code concerning senior employees, although in the latter case (among
other things) the prohibition provision applies to the restriction of the establishment of
other legal relationships, while in the case of the head of the institute (except in cases
where an mandated head is at the head of the institute) he has so far performed both
managerial and healing activities within the framework of a civil servant relationship. In
the case of a manager or a senior manager pursuant to § 10 the health service employment
contract must stipulate that the higher managerial or managerial assignment may be
revoked unilaterally by the employer.

12 528/2020. (XI. 28.) Government Decree 3. §;
13 528/2020. (XI. 28.) Government Decree 4. §;
14 528/2020. (XI. 28.) Government Decree 6. §;
15528/2020. (XI. 28.) Government Decree 7. §;
16 Act C of 2020 4 (10);
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Duty time, working hours

The Act provides for the application of the Labour Code to the working hours of a
person in a medical service relationship, with the exceptions established in Act LXXXIV of
2003, with the proviso that the break between works is part of the working time. Act I of
2012 determines the amount of working time: in the case of full-time employment, this is 8
hours per day, which can be increased to 12 hours in a standby job based on Section 92 of
the Labour Code. In addition, a specific legal institution prevails in health care, the legal
institution of voluntary overtime, which was regulated by Act LXXXIV of 2003." As
Tamas Pugberger and Timea Barzo6 recorded: the healthcare worker cannot be forced to
take on additional work and discrimination against the worker is prohibited in connection
with this.'® The implementing regulation supplements the provisions of the law with regard
to working time and rest periods, fixing the application of the 3-month working time limit.

Rest period

Whereas both the draft law and the adopted law provide for the application of the
Labor Code to the working time of a person in a medical service relationship, with the
exceptions laid down in Act LXXXIV of 2003, in my interpretation, the latter, Act
LXXXIV of 2003, will continue to apply to the daily, weekly rest period of the worker.
With regard to paid leave, the law established the regulation based on the Civil Servants
Act. It also states that it prohibits the accumulation of paid leave as well as the redemption
of leave in cash — except for the termination of the legal relationship. This is an
innovation compared to the Civil Service Act and raises additional issues in the light of
the current epidemiological situation (in the absence of a government decree). The law
allows for the use of paid leave accrued and not taken until 31 December 2020, exempting
institutions from the monetary redemption of paid leave.

Qualification procedure

Regarding the qualification procedure, the law specifies the rules of each qualification
procedure in a government decree. In my opinion, in order to avoid misuses, the objective
criteria for classification should be laid down in the law, based on the model of the Civil
Service Law. The government decree issued at the end of November also contains rules
on qualification, the qualification sheet in the appendix concerns, among other things,
professional-practical work, problem solving, patient feedback, malfunctions, reoperation,
working time management, ethical behaviour, and decision-making.

Salary and grading

Further explanations are needed regarding salary and grading. The law lists item by
item the legal relationships that can be taken into account when classifying into a grade, but
it lack of consideration in the list of periods of employment with a non-medical institution or
an employer subject to non-public service legislation. For me, the classification is
questionable: in the case of an employee working for a health care provider in the technical

17 Act LXXXIV 0f 2003 12/ B. §;
'8 Dr. Barzé Timea — Prof. Emeritus Dr. PRUGBERGER Tamés: Munkaidd szervezés az egészségligyben az
unios és hazai szabalyozas tiikrében, Uj Magyar Kozigazgatas, 2015/1 p.26;
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and economic field in what grade, he is classified (if during previous periods of employment
he was exclusively subject to the Labour Code). In addition, the salary scale indicated in the
annex does not include the salary scales for lower-skilled, typically non-skilled jobs."
Furthermore, it is a matter of concern that if the employee does not accept the salary based
on the qualification, the employer may terminate the employment relationship.*’

The above-mentioned dilemmas regarding salary and classification suggest that
salary developments may be in the light of the bargaining between the employee and the
healthcare provider — this is also indicated by the fact that Act LXXXIV of 2003 does not
apply to the remuneration of voluntary overtime ?' A further question related to the salary
is whether, if the health worker is excluded from the scope of the Civil Service Act, if the
new employment relationship is accepted, the employee will receive the 50% travel discount
to which he or she became entitled in his or her previous employment relationship. How
the level of travel reimbursement will develop in the future? The possibility of sublease
support as other benefits in the case of civil servant status is also questionable.

In connection with the salary, a government decree stipulates that the director
general of the national hospital shall determine the additional fees in addition to the
salary, the terms and level of remuneration, providing some flexibility for the payment of
on-call, standby and replacement fees. It also stipulates that reimbursable and non-
refundable grants may be awarded, the conditions and extent of which are determined by
the maintainer or owner of the healthcare provider., thereby providing the opportunity to
support the cost of housing allowance, commuting to work, however, however, it still
does not regulate the issue of a 50% travel allowance for civil servants.

Employment different from an employment contract

Undoubtedly, the greatest echo among health workers can be attributed to the
possibility of employment different from an employment contract. In view of the pandemic,
the legislator's aim was obviously to meet the criterion that health care should operate
without interruption in the event of an epidemic. However, in the absence of detailed
rules, the relevant provisions are rather unilateral, which result in resistance on the part of
healthcare workers. According to the Hungarian Medical Chamber, the provision has an
incompatible effect on both the work and privacy of doctors, adding that stricter and
clearer rules would be needed.?” In the absence of a government decree and detailed rules,
it is also questionable to reimburse the financial burdens and additional costs associated
with the secondment (e.g. accommodation, travel).

While in the case of employees employed under the Labour Code, based on a
unilateral decision of the employer, in the framework of employment different from an
employment contract, the employee may be temporarily transferred to 44 working days or
352 hours per calendar year, and employment different from an employment contract is
possible by agreement of the parties, Until then, the new Service Relations Act may, on
the basis of a unilateral decision of the employer, assign a person in a health service
relationship to another healthcare provider for a definite period of time provided that the

19 Act C 0f 2020 No. 1 Annex;

20 Act C of 2020 Section 8 (12);

21 Act C of 2020 Section 8 (13);

22 A Mok hivatalos véleménye az egészségiigyi szolgilati jogviszony torvényrdlhttps://mok.hwhirek/mokhirek/ a-
mok-hivatalos-velemenye-az-egeszsegugyi-szolgalati-jogviszony-torvenyrol (11.5.2020..);
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duration of this secondment may not exceed one year, which may be extended once by a
maximum of one year. It can be seen that while the Labour Code prioritises the agreement of
the parties, the new legal relationship leaves the posting to the unilateral decision of the
employer. The aim of the legislator is obviously to maintain a uniform standard of health
care; nevertheless, 1 believe that a posting for a period of 1 + 1 years would be
disproportionately detrimental to the worker, given that it does not resolve the issue of the
accommodation of a worker seconded in this way.

The implementing regulation specifies the rules for employment other than
employment contracts: the possibility of a non-emergency secondment applying the
model of Act I of 2012, it indicates the duration of the secondment in 44 days. I would
add that, in consultation with the Minister of the Interior and the Hungarian Medical
Chamber, the duration of a pandemic emergency is not affected by this provision.”® The
decree also settles the issue of relocation: in the case of relocation, the conditions set out
in Section 12 (2) must always be set out in a tripartite agreement.**

Termination of legal relationship

In order to terminate the legal relationship, the Labour Code is assigned as the
underlying legal act by the law, supplemented by the fact that the legal relationship can also
be terminated by transfer.. An agreement on the transfer is required; however, the law no
longer specifies between which parties this agreement must be concluded. — Between the
worker and the employer, or between the two employers. In the latter case, there is concern
that the transfer may take place without the consent of the professional. In addition, the
maintainer may initiate a transfer for an indefinite period, so that the transfer is designated
as a terminating legal institution, similar to the provisions of the Civil Servants Act:

,25. § (2) the employment of a civil servant may be terminated:

1. of this Act, furthermore

2. " this Act and the Act on Civil Servants,

3.7 this Act and the Act on the Status of National Defence Employees

4." and legislation governing professional and contractual employment,

Between employers subject to the law

"Transfer of indefinite duration" raises questions of interpretation: on the one
hand, because the indication of an indefinite period does not refer to a permanent transfer,
and on the other hand, because it is the termination of the legal relationship itself.

In connection with the termination of the legal relationship, we also need to touch
on the issue of severance pay detailed in Section 13 of the Act. Pursuant to paragraph 1:
»The amount of severance pay shall be determined on the basis of the time spent in the
health service legal relationship by stipulating that the Government Decree may establish
more favourable rules for a person in a health service legal relationship than those
contained in Section 77 of the Labour Code.”. The law determines the amount of
severance pay as a function of the time spent in the health service, taking into account the
time spent with the legal predecessor in the case of legal succession, in the case of the

23 Pintér Sandor beliigyminiszter levele az egészségiigyi jogszabalyok tervezetérdl https://mok.hu/hirek/ mokhirek/
pinter-sandor-belugyminiszter-levele-az-egeszsegugyi-jogszabalyok-tervezeterol ?fbclid=Iw AR3kGc8TBr
Adtlvel6aerz3PPHeSoPh8 rc7heOXNvKoK4moj2QDwp4ZwZA (11.30.2020.);

24528/2020. (XI. 28.) Government Decree § 9;

25 Act XXXIII of 1992 Section 25;
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transfer of all or part of the employer, the time spent with the transferring employer in an
employment or civil service relationship. It also specifies the calculation of the duration
of government service if the person in a health service legal relationship establishes a
health service legal relationship as the first legal relationship within 30 days of the termination
of her statutory government service relationship. It can be seen that the regulation on the
new legal relationship contains a more unfavourable provision compared to the rules on
severance pay in the Civil Service Act.

Basic register of health workers

The law provides for a basic register of health care workers in a separate article. In
light of this, the law keeps a record of the details of the employer and the employee in a
health service relationship with her or him. It is questionable whether the basic register
indicated in the law will be introduced in addition to the register regulated so far in Act
LXXXIV of 2003, or instead of the register of the State Health Care Centre.

Labour relations

The law designates the Health Service Reconciliation Forum to settle issues related
to the health service legal relationship, within the framework of which the Government
consults with the representatives of national trade union federations and national municipal
interest representation organizations. An important point is that no collective agreement
can be concluded with a healthcare provider falling within the scope of the Status Act.
Reduction in collective labour law may be a cause for concern in the light of the fact that
there is no justification in the legislation at all.

In its current form, the adopted law falls outside the scope of ILO Convention 154,
nevertheless, that the Convention designates as an exception the armed forces and law
enforcement agencies of a State, special rules may be laid down for the civil service. In its
present form, the health legal relationship, as a civil servant relationship, can be classified
as a public service, and the possibility of collective bargaining cannot be restricted in this
respect.

Section 15 (10), further enhances concerns about the cancellation of a collective
agreement: ,,The right to strike may be exercised at a state-run health care provider in
accordance with special rules laid down in an agreement between the Government and
the trade unions concerned.” We can see that the legislation details the elements of collective
labour law in relation to the new legal relationship in a rather short article, mentioning
them almost only in passing, without indicating the role of participation.

Empowering provisions

At the present stage of the law, it leaves a number of issues open, resulting in a
significant legal gap, which was not even possible with the possibility of judicial practice
or interpretation at the time of writing the study. It turns out from the empowering
provisions of the law that the legislator intends to settle the open issues later by a
government decree, the issues of establishing a further legal relationship, the identity of
the licensing body, and the detailed rules of classification. In this regard, at the end of
November 2020, the legislator intended to settle certain issues not regulated by law in a
government decree.
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The new employment relationship aspect of private health care providers

In addition to the public health care system, private practices are also affected by
the introduction of the new legal relationship, in § 4, under the heading Prohibition and
authorization of further legal relationship. According to this, it is possible to pursue additional
gainful activities with the permission of a body appointed by the Government, so the
further employment of a health worker in a private health care institution has become just
as precarious as the identity of the licensing body, which I have mentioned on earlier in
my study. This is the second most critical clause in addition to the rules on secondment
for private service providers and workers. Explaining the reason for the regulation by
reducing the workload of doctors, based on the position of Gyorgy Leitner, the president
of the Primus Association, which unites private providers: ,,there are not enough health
personnel for two sectors, here one or both, the public and private sectors will go wrong

with a rigid dictatorship”. *°

The new employment relationship on the opinion of the independent health
trade union

The Independent Health Trade Union has almost the same opinion as the Hungarian
Medical Chamber. appreciates the introduction of wage settlements, but it is less beneficial
that, although the wage settlement of health professionals is currently under way, it will lag
significantly behind the settlement of medical wages. In addition, employees suffer a loss of
earnings due to a reduction in severance pay. Many workers, nurses and assistants take part-
time jobs in the private care system, and the issue of licensing also creates uncertainty for
them. A large number of infections, typically in the workplace, which force workers to use
a sick leave, enhances loss of income. The Independent Health Trade Union also draws the
government's attention to the fact that based on their preliminary surveys, to which the
stress of increasing workload comes as an additional impulse. The statement issued by the
Independent Health Trade Union is available to anyone on the organization’s website,
where an employee can declare in advance that they will not sign their employment contract
establishing a new legal relationship unless the law is amended in certain respects.

The new employment relationship from the hr working aspect

Compared to the possibilities, I can say that I am fortunate enough to study the
adopted law from two perspectives as a PhD student and as a civil servant of a labour unit
of a health care institution (yet!). As a PhD student, the introduction of the new legal
relationship is an exciting field of research, although it is not closely related to my chosen
field of research, yet I think it will provide an excellent comparative analysis in the
future. All this, of course, requires the closure of issues opened by government decrees
indicated in the empowering provisions, in my view, it is only in the possession of that
information that it is possible to give a comprehensive picture from the theoretical point
of view of the legislation, which will be completed by case - law at a later stage.

From the other point of view, I am less optimistic about the situation and the new
employment relationship. Starting with the fact that the information on the new health

26 1d6zitett bomba lehet az 1j egészségiigyi térvény a magéanszolgaltatoknak .https://piacesprofit.hu/gazdasag/
idozitett-bomba-lehet-az-uj-egeszsegugyi-torveny-a-maganszolgaltatoknak/ (11.10.2020.);
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service status of the staff working in the institute must be provided by 30 November 2020
in accordance with the transitional provisions, to which, as I have already mentioned
above, we did not receive any instructions, guidelines or implementing regulations until
the completion of the study. In the absence of instructions and information, we do not have
the opportunity to issue meaningful information, which in my experience significantly
increases the uncertainty, distrust and frustration of professionals with their new legal
relationship. Our employees are trying to find out about their future on a daily basis, to
which we cannot respond by citing the incomplete legal background.

As a HR worker, the rather tight deadlines are worrying. At the time of writing, we
have no knowledge of the classification, salary, new employment contract, or qualification
process. In the current state of the situation, approaching the deadline for year-end
settlements, we will have to do a lot of extra work if we want to meet the deadline for
carrying out the reclassifications specified in the law. In this aspect, the entry into force
on 1 January carries a significant risk.

Given that Act CXCIX of 2011 already provides for the electronic form of legal
declarations, I miss from the provisions of the Act the ways of making legal declarations
and the use of the possibilities provided by digital means. In my view, the new legislation
blurs the boundaries of public service and labour law rules, as indicated by the fact that
the legal relationship between the health services is established by the employment
contract of the health service, rather than the appointment and acceptance of a civil servant.
I believe that in shaping the regulation of a new employment relationship in the 21st
century, we must take into account the benefits and alternatives provided by technological
innovations, in my view, the legislature could have provided for an electronic form for
making legal declarations.

Furthermore, the development of an HR portal that has already been used
successfully in the private sector would provide a high degree of flexibility for both
employees and employers. I would put even more emphasis on this, in the shadow of the
epidemic. Creating a personnel platform would also make work easier, faster, and traceable
for HR workers, reducing personal contact, which is one of the most optimal means of
spreading the infection. We could even keep leave records, payroll views and other work
and payroll documentation on a similar interface to an SAP system. All this would be
necessary to avoid paper-based documentation for electronic communication, to speed up
communication and to reduce bureaucracy, a platform similar to the Success Factors
application could provide a basis for qualification processes and the development and
monitoring of the promotion system. My further suggestion would be to fill in the sick pay
certificates in digital form by a GP, referring to the possibility of E-prescriptions, and to
make them available in the Healthcare Electronic Service Space system, to which the labour
department of health care institutions and even the Hungarian State Treasury performing
the actual accounting could have access. All of this can also help reduce infection and speed
up administration.

Summary

I believe that the regulation of the new health service legal relationship at the time
of writing contains rather unstable, vague wordings, ignoring explanations, additions, and
detailed rules. Until the publication of the implementing regulations in the Hungarian
Gazette, we could not provide any substantive preparation.
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The Hungarian Medical Chamber represents a strong position on behalf of the
Hungarian medical community. “The forcible introduction of the law without preparation
and consultation undermines the acceptance of the huge step within the medical
community, which is the granting of wages in the public service and the ban on
parasolvency.”?” Based on the countdown application available on their website, the
remaining days until the target entry date, 18 November 2020, have been calculated,
adding that the chamber has not yet been involved in the development of the regulations
by the government.?® The Chamber proposes to postpone the entry into force until March
2021 in order to clarify the legal relationship. I agree with their position, given that the
law in its current form raises a number of new questions that have yet to be answered.

The Chamber also wrote to the Ministry of the Interior informing it of the results of
its surveys on the new legal relationship, it is refuting the government’s communication
that it has involved and will involve the Chamber in the drafting of the law and implementing
regulations. If the entry into force of the law is not postponed, the representation of the
medical community will hardly have the opportunity for a meaningful consultation.”’

The new employment relationship is one of the pillars of the announced health care
reform. I do not dispute the need for health care reform, but at the same time the new
legal relationship would be more flexibly received by professionals if they could learn about
the full model of the transformation process, in the absence of this, unknown funding and
financial issues generate further anomalies. The Hungarian health care system today is
exposed to a burden for which we can hardly find a precedent when examining the recent
period, in view of this, I do not consider it appropriate to increase the insecurity of the
employees of the care system; in my view, and stability should be identified as a top priority.

Based on preliminary surveys of the Hungarian Medical Chamber and the
Independent Health Trade Union, health care dropouts can be predicted among both
doctors and professionals.”” This is exacerbated by the increasing workload, despair,
anxiety and impression of worker infection during the epidemic. Similar concerns are
expressed by the Hungarian Chamber of Health Professionals, it objects to the short
deadline for giving opinions, lacks a proportionate wage system for employees and
considers the conditions set out in the legislation to be unfair; therefore, a collection of
signatures was launched among members to review and amend the provision.’' The
incomplete nature of the law, which left many issues unresolved, allows me to conclude
that the regulation on the legal relationship with the health service was introduced hastily,
also points out that the draft deviates minimally from the adopted legal text and that the
related government decree provides a concession on certain issues. Furthermore, from a
labour law point of view, several provisions of the bill significantly restrict the rights of
trade unions and the possibility of labour relations in violation of ILO conventions.

The law also provides for the issue of parasolvency. I agree with the legislator's
position on this issue, as I support its position that the public health care system should be

27 A Magyar Orvosi Kamara nekiment az orvosok béremelésérdl szolé tdrvénynekhttps://24.hu/ belfold/
2020/10/13/orvosi-beremeles-hiba-mok/ (11.10.2020.)

28 Magyar Orvosi Kamara honlapja https://mok.hu/ (11.12.2020.);

29 Magyar Orvosi Kamara: Levél a Beliigyminiszternek https://mok.hwhirek/mokhirek/level-a-belugyminiszternek
(11.12.2020.);

30 Fiiggetlen Egészségiigyi Szakszervezet: Levél a képviseloknek a 2020. évi C. torvényrdl https:/fesz.eu/
hirek/level-a-kepviseloknek-a-2020-evi-c-torvenyrol (11.13.2020.);

31 Magyar Egészségiigyi Szakdolgozoi Kamara: Alairasgytijtés az egészségiigyi szolgalati jogviszonyrol szolo
2020. évi C. torvény modositasa céljabol http://www.meszk hw/hirek.aspx?nid=101593&cid=32 (11.14.2020);
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relieved of the costs of medical examinations, often in the context of private practice but
at the expense of social security.

In fact, in its current state, the law results in vulnerability and finds rejection among
professionals, making domestic health care unstable in the shadow of the pandemic. I
believe that the aim of the legislator is to empty the Civil Service Act by introducing a
new legal relationship, to get out of its scope, for which we have already seen a precedent
recently: for those working in a cultural institution. It can be seen that the pandemic
provided an excellent opportunity to conduct legal changes, given that the organization of
workers' protests (strikes and other forms of assembly) and movements is currently
banned, thus limiting the scope for meaningful action against the measures.

The question is whether it is worth devoting resources to the introduction of a new
legal relationship rule in the shadow of SARS-COV19, which could clearly jeopardize the
stability of patient care and shake up the already unstable balance of healthcare. Near the
peak of the epidemic, I do not consider it timely to change the status of health workers; it
is questionable to me how much legal certainty is provided by a status change in a pandemic
situation.

The study previously addressed the stage of the Act as of 10/11/2020, however, in
addition to those explained; additional application issues and anomalies may arise before
or during its practical application.

On 17 November 2020, a number of news portals referred to a draft implementing
regulation, which is not public, so in the absence of an original document, based on data
provided by the Medical Online portal for healthcare professionals: the Government
would amend the application of the new employment relationship on some important
issues. Among other things, the legal institution of the permit application required for the
establishment of an additional legal relationship would enter into force on 1 January
2023, in connection with this; the contributor contracts are valid until 31 December 2022.
A substantial change is that the said implementing regulation would maximize the
duration of the secondment by 100 days, as opposed to the 1 + 1 year interval allowed by
law, which we have already covered in this study (later the decree issued marked this in
44 days, similar to the Labour Code). Another important clause in connection with the
posting is that it has narrowed the number of employees who can be posted (on the model
of a rule for employment different from an employment contract in Act I of 2012 ),
according to this, secondment does not apply to pregnant and large family doctors, nor to
persons who are raising their children alone or their relatives need long-term care.*?
Based on the information published on its website, the Hungarian Medical Chamber
applies to the Constitutional Court for a petition, a constitutional complaint or an ex-post
norm control, and summarizes its position on the draft informal implementing decree.*

In the letter, the Minister of the Interior stated that the Government had accepted
that in connection with the new legal relationship, the information of the employees
should be provided after the end of the emergency, which also affects the date of
concluding the employment contract. However, it states that in order to avoid financial

32 Tarcza Orsolya: Jogallasi térvény: visszavonul6t fujt a korméany http://medicalonline.hu/eu_gazdasag/
cikk/jogallasi_torveny _visszavonulot fujt a kormany(11.17.2020.);

3 See Mok: Most akkor mi van az egészségiigyi szolgélati jogviszonyrol szolé torvénnyel? https://mok.
hu/hirek/mokhirek/most-akkor-mi-van-az-egeszsegugyi-szolgalati-jogviszonyrol-szolo-torvennyel
(11.24.2020.) and Magyar Orvosi Kamara palyazatot hirdet ligyvédek részére: https://mok.hu/hirek/
allasajanlat/a-magyar-orvosi-kamara-palyazatot-hirdet-ugyvedek-reszere(11.24.2020.);
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disadvantages, the new salary scale should apply from 1 January 2021. Accordingly, the
reclassifications will take place in the current civil service without the conclusion of a
new employment contract.

Although the issued Government Decree No. 528/2020 undoubtedly addresses
many of the issues already identified in the study, we can still find shortcomings in its
implementation. What will happen to workers who may not meet the prerequisites for a
new contract? The legislator also left open the important question: which law will apply
to the status of technical staff in healthcare institutions? As the new health service legal
relationship mainly regulates the employment of doctors, from 1 January 2021, the rule
for service staff (those working in the field of institution maintenance and operation) is in
question. The text of the Act stipulated in Section 1 (4), with the exception of Section (5),
at the health care provider may perform health care activities only in the framework of a
health service legal relationship and to carry out activities aimed at ensuring the
functioning of the health care and the operation of health services.

The rules of activities aimed at ensuring the functionality of the health care provider
and the operation of health services are defined in a Government decree. According to the
published Government Decree: ,, The scope of activities aimed at ensuring the functionality of
the health care provider and the operation of health services is, in particular: 1.
Informatics 2. Administration (human resource management, archiving, legal activity,
controlling, public procurement, labour, financial accounting)™* Although the appendix
regulates the legal status of those working in the field of human resources, other
economic and IT fields, it does not regulate the legal relations of technical-maintenance,
internal suppliers. Will it be possible to maintain the status of a civil servant, or will their
legal relationship be transformed into an employment relationship without a number of
advantages associated with the status of a civil servant? I do not think it is a very ethical
solution that, in the current unstable economic situation, workers are not being properly
informed in good time about the additional conditions of their employment. Rational
decision-making and well thought out, consistent regulation are needed on this issue.

The introduction of the new health service legal relationship apparently narrows
the scope of civil servants. The new legal status no longer necessarily affects the public
sector, it orders the application of Act I of 2012 as the underlying legal act, with the Act
LXXXIV of 2003 together, disregarding the Civil Service Law. Provisions of this
Regulation. This is in contrast to Hobbes’s Leviathan, to which Crhistoph Demmke also
refers in his study The Legitimacy of Civil Services in the 21st Century. In Hobbes's
view, it was inconceivable that public sector employees could be compared to other
employees, but Demmke pointed out that in the 21st century. In the twentieth century, the
traditional public service system was abolished in several states, given that living and
working conditions have also changed, the civil service requires a more flexible and
diverse model, but is therefore less separate from general employment.®

I believe that the introduction of the new legislation will lead to a weakening of the
boundaries of the public sector (the civil service will not disappear completely), but at the
same time there is a contradiction in the sharp separation of public and private health care

34 Government 528/2020. (XI. 28.) on the implementation of Act C of 2020 on the legal relationship of health
services Annex 1;

35 Christoph Demmke: The Legitimacy of Civil Services in the 21st Century DOI: 10.1093/acrefore/
9780190228637.013.982.
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systems: I believe that a health professional working in a private hospital plays an equally
important role as a health professional who has hitherto worked in a civil service relationship,
in addition to a health service relationship.

Apparently, Demmke’s study focuses on the traditional public service and not the
health work model, at the same time, in connection with the change of legal status in
Hungary, I trust that the goal of the current government will also be to create a more
flexible, diverse legal relationship that meets economic needs.
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Rezumat:

Lumea intreaga traverseazd o perioadd atipicd, o perioadd care nu are precedent dar care poate fi
usor asemuitd cu marile dezastre ce au avut loc in secolele trecute. Inca de la primele informatii pe
care le-am primit despre noul Coronavirus acesta ni s-a parut deranjant si primejdios, I-am vazut din
prima clipd ca pe un lucru negativ dar fara a ne gandi poate, la amploarea pe care avea sa o ia.
Clasificarea COVID-19 ca pandemie nu insemna la acel moment neapdrat o ratda de mortalitate
extrem de mare ci mai degrabd o acceptare a acestui virus la nivel universal, de asemeni devenind
foarte greu sa revenim la normalitatea stiutd nu demult.

In perioada starii de urgentd, ordinea juridica si sociald de la noi din tard a trebuit sd se conformeze
efectelor unor noi instrumente juridice de legiferare si anume ordonantele militare.

Drepturile si libertdtile cetdtenilor sunt garantate de Constitutie iar restrangerea acestora in timpul
pandemiei a avut si incd are loc printr-un mecanism constitutional. Conform art. 53 din Constitutia
Romadniei exercitiul unor drepturi sau al unor libertati fundamentale poate fi restrdns doar prin lege
si numai daca se urmadregste un scop legitim. Pentru a se putea intdmpla, in limitele constitutionale,
restrangerea trebuie sd fie necesard, adecvatd, nediscriminatorie §i temporard pentru a ne se ajunge
la suprimarea dreptului ori a libertatii.

Cu toate acestea cert este ca impunerea unor restrictii a fost cdt se poate de rezonabila si bine venita
atat timp cdt contribuie la oprirea Covid- 19.

Cuvinte cheie: coronavirus, pandemie, Constitutie, cetdteni.

Abstract:

The whole world is going through an extraordinary period that is unprecedented but that can be
easily compared to the catastrophes of the last century. From the first information we had about the
new Coronavirus, seemed annoying and dangerous, without thinking, perhaps, about the magnitude
that would take. The classification of COVID-19 as a pandemic did not necessarily mean at the
beginning, an extremely high mortality rate but rather a global recognition of this virus.

During the state of emergency, our legal and social order in the country had to comply with the
effects of new legal instruments of legislation, named military ordinances. Citizen’s rights and
freedoms are guaranteed by the Constitution, the exercise of certain fundamental rights or freedoms
may be restricted only by law and only if a legitimate aim is pursued. In order to be able to be within
constitutional limits, the restriction must be necessary, appropriate, non-discriminatory and
temporary in order not to lead to the suppression of the right of freedom.

Keywords: Corona virus, pandemic, Constitution, citizens.

! Studentd la Universitatea Oradea, Facultatea de Drept, specializarea Drept, an 1; lucrarea a fost elaborate
sub coordonarea lector univ.dr. Goia Simina;
2 Studenta la Universitatea Oradea, Facultatea de Drept, specializarea Drept, an 1;
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Contextualizare:

Dreptul la liberd circulatie

Conform Constitutiei Romaniei, art. 25°, dreptul la libera circulatie (atat in tard cat
si in stdinatate) este garantat, face parte din drepturile inerente fiintei umane, iar in doctrina
se prevede faptul ca libera circulatie face parte din drepturile de prima generatie.

Legea stabileste conditiile dreptului la libera circulatie, inclusiv restrangeri, care
trebuie sa fie in acord cu prevederile articolului 53 din Constitutie, referitoare la conditiile
restringerii exercitiului unor drepturi sau libertati®.

Pentru a limita transmiterea virusului atat in Europa cét si in afara acesteia, UE si-a
inchis granitele pentru célatorii considerate neesentiale lasand liberd circulatia bunurilor
esentiale, importante, pe teritoriul ei prin crearea unor ,,culoare verzi’”.

Conform art. 53° restringerea exercitiului unor drepturi sau al unor libertiti,
alineatul 1, exercitiul unor libertdti poate fi restrans doar prin lege si doar daca se impune.

Fiind fiinte sociale ne place sd calatorim, sd ne intAlnim prietenii, s mergem in
concedii, la munca in colectivitate, la evenimente dar din cauza pandemiei COVID-19 atat in
Roménia cat si in celelalte tari au fost impuse masuri drastice de restrictionare a drep-
turilor si libertatilor. in acest context, drepturile noastre la libera circulatie in perioada in
care suntem amenintati de un virus periculos nu doar ca ne-ar fi pus viata in pericol dar
nerespectand aceste masuri am fi contribuit la raspandirea Sars Cov-2. Argumentul ce
sprijind limitarea libertatii noastre de circulatie este reducerea contactului intre oameni
intrucit un numar mare de infectari se produc in mediul privat.

Tot pentru limitarea contactelor intre oameni trebuie sd ne amintim si perioada in
care cetatenii romani care se intorceau in tard in perioada starii de urgenta erau plasati in
carantind obligatorie in diverse locuri, altii erau condusi de catre politie catre localitatile
lor de origine.

Pe perioada pandemiei, au fost dezvoltate proiecte avand ca obiectiv cresterea cali-
tatii vietii si combaterea situatiilor de risc pentru persoanele varstnice si cu dizabilitati
izolate la domiciliu sau cu restrictii si dificultati de deplasare.

Peste 100.000 de astfel de persoane afectate de izolarea impusd au primit sprijin
din partea asistentilor sociali in cadrul proiectului finantat de Fondul Social European,
prin Programul Operational Capital Uman’.

Dreptul la invataturd

Dreptul la invatatura conform Constitutiei Romaniei, art. 32, este unul dintre drep-
turile fundamentale fiind parte a procesului de educatie. Orice persoand are dreptul la
invataturd, nimanui nu i se poate refuza acest drept, dreptul la instruire. Statul trebuie sa se
implice creand scoli unde copiii sd poatd invata, sd se poatd dezvolta, unde micii oameni de
astazi sa se poatd transforma in oamenii mari de maine, cu roluri utile in societatea noastra.

Scolile nu reprezina doar un mod de educatie academic, la scoala copiii si tinerii au
parte de interactiune cu cei de vérsta lor, Invata abilitatile emotionale si sociale. Scoala
deschide ochii copilului citre cunoasterea lumii in care trieste, scoala ofera elevului un

3 https://www.constitutiaromaniei.ro/art-25-libera-circulatie/

4 Safta M., Drept constitutional si institutii politice, Vol. 1. Teoria generald a dreptului constitutional. Drepturi
si libertati, ed. a 4-a, revizuitd, Ed. Hamangiu, Bucuresti, 2018 p. 86

¢ https://www.constitutiaromaniei.ro/art-33-restrangerea-exercitiului-unor-drepturi-sau-al-unor-libertati/
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cadru perfect pentru formare, dezvoltare armonioasa si socializare. Scoala este principalul
factor de educare si formare a personalitatii copilului, a viitorului adult, factor principal
de dezvoltare a societdtii noastre. Scoala ne ajuta sa legdm si sd mentinem prietenii, ne
ajuti si invitdim cum sa lucrim in echipi, echipa fiind temelia unei societiti de succes®.

Pandemia de Covid 19 care a dus la inchiderea scolilor in peste 20 de tari, cursurile
fiind urmate on-line, ne-a demonstrat cd educatia nu se opreste la poarta scolii, cadrele
didactice de pretutindeni depunand eforturi, adaptdndu-se si ficand tot ce le-a stat in
putintd pentru elevii si studentii lor din online.

La noi in tard au iInfruntat nsa o realitate tristd unii dintre copiii care trdiesc in
medii defavorizate si provin din familii dezavantajate, copiii din mediile sdrace ori cei de
etnie rroma majoritatea neavand acces la internet si alte instrumente necesare pentru studiul
la distanta statisticile spunand cé la noi in tard in jur de 65.000 de copii nu au frecventat
scoala deloc 1n varianta online din lipsd de echipamente necesare pe care statul ar fi
trebuit sa le puna la dispozitia acestora.

Violenta domesticd

Vremurile tulburi, perioada dificila, fara precedent, la toate acestea nu ne asteptam.
Desi parea greu de crezut, izolarea la domiciliu impreuna cu masurile restrictive au
devenit pentru prima data in istorie solutia salvatoare.

Chiar daca a fost o alegere plauzibila la momentul respectiv, coexistenta fortata in
aceasta perioadd de lockdown, a atras riscul unei expuneri mai mari la violenta domestica.
Cazurile de violentd domesticd s-au inmultit considerabil in perioada pandemiei datorita
restrictiilor pe care a trebuit sa le respectdm, toate acestea ducand nu doar la cresterea numa-
rului de persoane abuzate ci si la faptul ca situatiile de ranire au devenit tot mai numeroase.

Din acest punct de vedere putem spune ca izolarea reprezintd o forma prin care se
manifestd violenta in familie, pentru persoanele abuzate singurul timp disponibil pentru a
cere ajutor serviciilor competente fiind atunci cand erau departe de casd ori cand
faptuitorul era plecat de acasa, casa devenind astfel cel mai putin sigur loc.

Accesul la cultura

Conform art. 33° din Constitutia Romaniei, accesul la cultura, este garantat, in con-
ditiile legii.

In intreaga lume, pandemia de COVID-19 a dus la inchiderea muzeelor, teatrelor,
cinematografelor, sililor de concerte, anularea festivalurilor, expozitiilor, conferintelor
sau a altor festivitati culturale de masa, sectorul cultural fiind afectat de masurile de limitare
a miscarii persoanelor pentru a tine sub control raspandirea coronavirusului. La momentul
actual, desi unele sili au fost redeschise, capacitatea maxima neputand fi atinsa datorita
masurilor sanitare.

Cultura nu este importanta doar in viata noastra cotidiana, ea este si parte integranta a
economiei, in timpul pandemiei sectorul cultural aflandu-se printre cele mai grav afectate.

Atat n tara noastra cat si la nivelul UE, s-a recurs la masuri specifice ce au venit in
sprijinul lucratorilor din domeniul cultural.

8 Deaconu St., Drept constitutional, ed. 4, Ed. C.H. Bech,2020, p. 32
% https://www.constitutiaromaniei.ro/art-33-accesul-la-cultura/
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Conform alin. 3 al art. 33 din Constitutia Romaniei ,,Statul trebuie sa asigure pastrarea
identitatii spirituale, sprijinirea culturii nationale, stimularea artelor, protejarea si conser-
varea mostenirii culturale, dezvoltarea creativitdtii contemporane, promovarea valorilor
culturale si artistice ale Romaniei in lume”.

Dreptul la ocrotirea sanatatii

Dreptul la ocrotirea sanatatii este un drept fundamental al persoanei, strans legat de
existenta fizicd si psihicd, individualad si sociald a acesteia. Conform Constitutiei, prin
art.34 alin. 1'%, dreptul la ocrotirea sinititii este garantat.

In contextul crizei de Coronavirus, in perioadele de urgentd in materie de sanatate,
carantina a fost o masura legitima a statului acesta trebuind sa se preocupe in primul rand
de drepturile persoanelor prinse in carantind, ca acestea sd poatd avea acces la servicii de
sanatate adecvate.

Varstnicii au reprezentat un segment deosebit de vulnerabil in fata virusului
COVID-19, astfel, trebuind sa beneficieze de masuri suplimentare de protectie, sa li se
medicale necesare, etc. Fiecare persoand s beneficieze de asistentd medicald, si nimeni
sd nu ramana in afara sistemului prin nespitalizare ori nemonitorizare si netratare, Carta
drepturilor fundamentale a Uniunii Europene, prin art. 35 aratd ca ,,orice persoand are
dreptul de acces la asistentd medicala preventiva si de a beneficia de Ingrijiri medicale in
conditiile stabilite de legislatie si practicile nationale.

In Romania, asa cum se precizeaza in Constitutie dreptul la sandtate este garantat
de catre stat (alin. 1 art. 34) dar acest drept la ocrotirea sanatatii nu poate fi garantat decat
daci se afla in stransa legatura cu celelalte drepturi fundamentale prevazute de Constitutie.

Concluzie

Pandemia Covid-19 a reusit sa se infiltreze in toate societatile intr-un timp foarte
scurt iar multe dintre acestea au avut de suferit. Fiind prima pandemie provocatd de un
coronavirus, Covid 19 a profitat de politicile de sanatate publicd uneori neadecvate din
multe tari iar raspunsul multor guverne nu a fost la Tniltimea provocarii ridicate de aceasta
urgenta globala.

S-a ajuns la proclamarea starii de urgenta in care chiar si cele mai bune sisteme de
sanatate din lume au Intampinat probleme. Astfel, in cateva luni, acest virus letal s-a
inmultit si a infectat milioane de oameni, o pandemie in adevaratul sens al cuvantului.

Pornind de la drepturile noastre si aplicarea lor intr-un mod satisfacétor pentru noi,
ca societate In momentele de crizd asemanatoare celor prin care tocmai am trecut ne va
ajuta sd gasim solutii echitabile pentru astfel de situatii, situatii ce se vor putea repeta in
viitor intrucat amenintarea o constituie virusul, nu oamenii.

10 https://www.constitutiaromaniei.ro/art-34-dreptul-la-ocrotirea-sanatatii/
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ISSUES OF INTRODUCING A NEW HEALTH LEGAL
RELATIONSHIP IN HUNGARY

Zsofia RICZU

Abstract:

SARS-COV19, in addition to placing a huge burden on health, has had and continues to have an
impact on our economy. Changes in working conditions have led to changes in legislation. During the
pandemic, it became clear that the previous labour law regulations could not fully cover the
emergency situation created by the epidemic, so not only the issue of regulating telework was on the
agenda in the legislature, but also the transformation of employment in health care workers. I
examine Act C of 2020 as an employee of the labour management department of a health institute and
a PhD student, comparing it with the alternatives of practical feasibility.

Keywords: health workers, workers in health care, change of status

Introduction

With the triambulum of Act XXII of 1992, Act XXIII of 1992 and Act XXXIII of
1992, the triple division developed after the change of regime in Hungarian Labour Law.
The Civil Servants Act had not yet emerged as an option that certain public institutions
might be excluded from the scope of this Act. This is also indicated by the fact that the
law did not contain a provision to that effect; further, this is also shown by the fact that
both the private sector and the public sector were subject to separate law.' The transposition
of Directive 77/187 / EEC (Maintaining workers' rights in the event of succession) and
the subsequent Directive 2003/23 / EC established the institutional framework for
employer succession. Allowing interoperability between legal relationships has raised the
need for the possibility of a change of legal relationship, made possible by an amendment
to the Labour Code (Act XX of 2003)* Section 25 / A of the Civil Service Act ( also
provided for the issue of change of legal relationship, which the legislator arranged very
similarly for Act XXIII of 1992.% Based on the position of Gyérgy Kiss, in the light of the
above regulation, the outsourcing of public service legal relations and certain functions
has gained practically legal recognition.* This also appears on the provider side of the
state that represents health care, so where we are not necessarily talking about performing
an official task.

The epidemiological situation in Hungary in March 2020 placed a huge burden on
health care, the economy, the burden on the state has increased, and there has been a
greater emphasis on the underlying responsibilities of the state. Changes in working
conditions have led to changes in legislation. During the pandemic it became clear that
the previous labour law regulations could not fully cover the emergency, created by the

I Horvath Istvan: Félve boncolas — a kdzalkalmazotti torvény fokozatos hatalyvesztésérél Munkajog, 2020/3,
p32-39.

22003. évi XX. torvény 14. §

32003, évi XX. térvény a Munka Torvénykonyvérdl szolo 1992. évi XXII. torvény, valamint az ezzel
Osszefliggd torvények jogharmonizacids céli modositasarol

4 Kiss Gyorgy: Kozszolgalati életpalyak jogi szabalyozasa Dialég Campus Kiadd, Budapest, 2019. p.139.
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epidemic, therefore, it is not just the issue of telework and home-office regulation that has
been on the agenda in the legislature but it has aimed the transformation of the
employment of civil servants in certain cultural institutions into employment and
restructuring the employment of healthcare workers.’ Draft law T/13174 was passed by
the National Assembly in October 2020, whose provisions are aimed at transforming the
domestic health care structure. Act C of 2020, adopted on the basis of the draft law, also
affects the transformation of the legal relations of health care workers, although it
contains rules for the elimination of parasolvency. The law divided health care experts
and trade unions from a labour law perspective, and the Hungarian Medical Chamber
expressed a strong opinion in this regard. As a person working in the labour management
department of a health care institution, I would like to analyse the adopted law on the
legal relationship of health care from the point of view of professionals and technical
staff, comparing it with the positions of the esteemed Medical Chamber, Hungarian
Chamber of Health Care Professionals and the Independent Health Trade Union. The law
raises and leaves open a number of issues with its provisions that are controversial and
need to be clarified from a labour law perspective.

Act C 0f 2020: on the legal status of the health service

Surely, we have all been informed about the new Health Service Legal Relations
Act, if nothing else, through echo in the media. The law seems rather short at first reading,
summarizing the rules on the legal relationship in the health service in only 22 articles.
All this suggests that several implementing regulations will be issued for legal situations
not regulated by this law or arising in the meantime.

The new legal relationship raises a number of issues for professionals and technical
staff. In the preamble of the law, the Parliament acknowledges the position of Hungarian
doctors during the pandemic. For many of us, the preamble already raises questions,
given that it merely acknowledges the work of doctors, ignoring the praise of professionals.
It also refers to the fact that the law was drafted taking into account the proposals of the
Hungarian Medical Chamber, and that the wage settlement of professionals is still in
progress. It also states that healing is a public service activity and that the new employment
relationship was established in order to improve the health care system and to provide a
higher level of financial recognition for the service of workers..® The Hungarian Medical
Chamber complements this by considering private health care as part of health care,
despite the fact that the state health care system is dominant.”

Pursuant to the law, as of January 1, 2021, the legal relationship of civil servants
who are employed by a health care provider will be transformed into a legal relationship
of health service. With regard to personal scope, the Act gives a broad interpretation in
subsection (1) and although subsection (3) seeks to clarify the scope of personnel, refers

5 Act XXXII of 2020 on the Transformation of the Legal Relationship of Employees of Cultural Institutions
and on Amendments to Certain Cultural Acts, which concerns Act LXVI of 1995. Act CXL of 1997. Act
XCIX of 2008, the legal status of civil servants covered by the listed laws was transformed into
employment under Act I of 2012 on 1 November 2020, and as of 1 July 2020, a new civil service
relationship can no longer be established in these institutions.

¢ Magyar Kozlony 2020. évi C. torvény

7 A Mok hivatalos véleménye az egészségiigyi szolgalati jogviszony torvényrdl https://mok.hu/hirek/mokhirek/ a-
mok-hivatalos-velemenye-az-egeszsegugyi-szolgalati-jogviszony-torvenyrol (11.5.2020..)
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to the listing of Section 4 of Act LXXXIV of 2003; nevertheless, I believe an exhaustive
listing would be needed, either within the law or in a government decree. It is stated that
in the future, activities can only be carried out within the framework of this legal
relationship, mentions as an exception, the cases of the contributor as well as the
volunteer helper, records the use of the personal contributor as an exception. According to
the Chamber, the issue of personal scope can be a cause of serious supply disruptions.®
Earlier, Timea Barz6 and Tamas Prugberger also pointed out that health care activities
could be established in several legal relationships, which are listed item by item in Act
LXXXIV of 2003.° In her dissertation, Csilla Nebehaj also examined a wide range of
legal relationships applicable in healthcare, affected retirement employment and atypical
employment opportunities in addition to employment and civil servants.

As a labour rapporteur, I have my concerns about the unification of legal relations,
considering that the number of contributory contracts at their institute is significant, the
amendment of the contracts of these persons is not expected to be implemented until the
new legal relations come into force. In addition, we must inform the employees about the
new legal relationship by 30 November 2020 in accordance with the transitional provisions,
for which we have not received any guidelines or implementing regulations until the
completion of the study.

The establishment of an employment relationship, the issue of employment
contracts and probation period

The health service legal relationship is established with a health service employment
contract, which is a change from the appointment of a civil servant used so far. Even the
term employment contract is a change from the current appointment of a civil servant.
The law excludes from the establishment of the employment relationship those persons
who fight against the state, fight against the judiciary, corruption, and criminal offenses
against public trust during the scope of the initiated criminal proceedings, or who has
been sentenced to imprisonment to be executed or suspended and who has been sentenced
to work in the public interest or to a fine for a criminal offense.

The law stipulates a mandatory 3-month probationary period; it is a question of
whether the probationary period also applies in the event of a change in legal status.
Section 25 / B (3) of the Act on the Status of Civil Servants states that ,,/n the case of a
civil servant relationship of indefinite duration, unless otherwise provided by law, a legal
relationship of indefinite duration shall be established with the receiving employer. In the
case of full-time employment, a full-time employment relationship must be established
with the receiving employer. No probationary period may be stipulated with regard to the
legal relationship to be established with the receiving employer.”'® Although the
provision is not specifically aimed at a change of status, the stipulation of a probationary
period is a formality, but may give rise to misuses, and workers are uncertain about the
probation period, given that Act C of 2020 does not refer to the application of the Civil
Service Act with regard to probation.

8 A Mok hivatalos véleménye az egészségiigyi szolgalati jogviszony torvényrél. https://mok.hu/hirek/mokhirek/ a-
mok-hivatalos-velemenye-az-egeszsegugyi-szolgalati-jogviszony-torvenyrol (11.5.2020..)

° Dr. Barzé Timea — Prof. Emeritus Dr. PRUGBERGER Tamés: Munkaidd szervezés az egészségiigyben az
unids és hazai szabalyozas tiikrében, Uj Magyar Kozigazgatas, 2015/1

10 Act XXXIII of 1992. 25/B (3)
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Government Decree 528/2020 (XI. 28.) on the implementation of Act C of 2020 on
the legal status of the health service has published in the Hungarian Gazette on 28
November 2020. A number of issues are addressed by the regulation issued, stipulates,
inter alia, that the establishment of a health service relationship may be based on an individual
decision of the employer or based on a restricted procedure, in the case of a restricted
procedure a three-member preparatory committee may be established'".

With regard to the employment of minors, the regulation allows the establishment
of a health service relationship with a person under the age of eighteen provided that the
person concerned is undergoing training to obtain the required professional qualifications'?.
In addition, it sets out the content elements of the health service employment contract, the
employer's obligation to provide information and notification in this regard.", designate
the licensing authority for the establishment of the additional legal relationship'*,

Prohibition and authorization of further legal relationship

A person in a health service relationship may not perform health care activities not
covered by his or her health service relationship at the registered office or premises of the
health care provider employing him or her., this person may establish a legal employment
relationship for further work, including other gainful employment, as well as activities for
remuneration (with the exception of scientific, teaching work) only with the prior permission
of a body designated by the Government. With regard to further legal relationship, there
are concerns about the indication of the authorization contained in the provisions; also,
leaves open the question of the authorizing body, so it empowers an unknown body on a
very important matter. In my view, the conditions for restrictions related to conflicts of
interest should be listed in the law, in addition to the fact that it would be appropriate to
name the licensing body.

According to Government Decree no. 528/2020, the above-mentioned licensing
body is typically the head of the health care provider, the head of the governing county
institution, the president of the clinical centre, or, in the case of a health care provider
owned or maintained by a church legal entity, the church owner or maintainer. We can also
examine the provision of the law that prohibits the head of the service institution from
carrying out healing activities.. '° In practice, the head of a medical institution cannot
place an outpatient order. We could draw a parallel with the provisions of the Labour
Code concerning senior employees, although in the latter case (among other things) the
prohibition provision applies to the restriction of the establishment of other legal
relationships, while in the case of the head of the institute (except in cases where an
mandated head is at the head of the institute) he has so far performed both managerial and
healing activities within the framework of a civil servant relationship. In the case of a
manager or a senior manager pursuant to § 10 the health service employment contract
must stipulate that the higher managerial or managerial assignment may be revoked
unilaterally by the employer.

11528/2020. (XI. 28.) Government Decree 3. §
12 528/2020. (XI. 28.) Government Decree 4. §
13 528/2020. (XI. 28.) Government Decree 6. §
14528/2020. (XI. 28.) Government Decree 7. §
15 Act C of 2020 4 (10)
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Duty Time, Working hours

The Act provides for the application of the Labour Code to the working hours of a
person in a medical service relationship, with the exceptions established in Act LXXXIV
of 2003, with the proviso that the break between works is part of the working time. Act I
0f 2012 determines the amount of working time: in the case of full-time employment, this
is 8 hours per day, which can be increased to 12 hours in a standby job based on Section
92 of the Labour Code. In addition, a specific legal institution prevails in health care, the
legal institution of voluntary overtime, which was regulated by Act LXXXIV of 2003.'¢
As Tamas Pugberger and Timea Barzoé recorded: the healthcare worker cannot be forced
to take on additional work and discrimination against the worker is prohibited in
connection with this.!” The implementing regulation supplements the provisions of the
law with regard to working time and rest periods, fixing the application of the 3-month
working time limit.

Rest period

Whereas both the draft law and the adopted law provide for the application of the
Labor Code to the working time of a person in a medical service relationship, with the
exceptions laid down in Act LXXXIV of 2003, in my interpretation, the latter, Act
LXXXIV of 2003, will continue to apply to the daily, weekly rest period of the worker.
With regard to paid leave, the law established the regulation based on the Civil Servants
Act. It also states that it prohibits the accumulation of paid leave as well as the redemption
of leave in cash — except for the termination of the legal relationship. This is an
innovation compared to the Civil Service Act and raises additional issues in the light of
the current epidemiological situation (in the absence of a government decree). The law
allows for the use of paid leave accrued and not taken until 31 December 2020, exempting
institutions from the monetary redemption of paid leave.

Qualification procedure

Regarding the qualification procedure, the law specifies the rules of each qualification
procedure in a government decree. In my opinion, in order to avoid misuses, the objective
criteria for classification should be laid down in the law, based on the model of the Civil
Service Law. The government decree issued at the end of November also contains rules
on qualification, the qualification sheet in the appendix concerns, among other things,
professional-practical work, problem solving, patient feedback, malfunctions, reoperation,
working time management, ethical behaviour, and decision-making.

Salary and grading

Further explanations are needed regarding salary and grading. The law lists item by
item the legal relationships that can be taken into account when classifying into a grade,
but it lack of consideration in the list of periods of employment with a non-medical

16 Act LXXXIV 0f 2003 12/ B. §
17 Dr. Barzé Timea — Prof. Emeritus Dr. PRUGBERGER Tamés: Munkaidd szervezés az egészségligyben az
unios és hazai szabalyozas tiikrében, Uj Magyar Kozigazgatas, 2015/1 p.26
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institution or an employer subject to non-public service legislation. For me, the classification
is questionable: in the case of an employee working for a health care provider in the
technical and economic field in what grade, he is classified (if during previous periods of
employment he was exclusively subject to the Labour Code). In addition, the salary scale
indicated in the annex does not include the salary scales for lower-skilled, typically non-
skilled jobs.'® Furthermore, it is a matter of concern that if the employee does not accept the
salary based on the qualification, the employer may terminate the employment relationship.'’

The above-mentioned dilemmas regarding salary and classification suggest that
salary developments may be in the light of the bargaining between the employee and the
healthcare provider — this is also indicated by the fact that Act LXXXIV of 2003 does not
apply to the remuneration of voluntary overtime *° A further question related to the salary
is whether, if the health worker is excluded from the scope of the Civil Service Act, if the
new employment relationship is accepted, the employee will receive the 50% travel discount
to which he or she became entitled in his or her previous employment relationship. How
the level of travel reimbursement will develop in the future? The possibility of sublease
support as other benefits in the case of civil servant status is also questionable.

In connection with the salary, a government decree stipulates that the director general
of the national hospital shall determine the additional fees in addition to the salary, the
terms and level of remuneration, providing some flexibility for the payment of on-call,
standby and replacement fees. It also stipulates that reimbursable and non-refundable
grants may be awarded, the conditions and extent of which are determined by the
maintainer or owner of the healthcare provider., thereby providing the opportunity to
support the cost of housing allowance, commuting to work, however, however, it still
does not regulate the issue of a 50% travel allowance for civil servants.

Employment different from an employment contract

Undoubtedly, the greatest echo among health workers can be attributed to the
possibility of employment different from an employment contract. In view of the pandemic,
the legislator's aim was obviously to meet the criterion that health care should operate
without interruption in the event of an epidemic. However, in the absence of detailed
rules, the relevant provisions are rather unilateral, which result in resistance on the part of
healthcare workers. According to the Hungarian Medical Chamber, the provision has an
incompatible effect on both the work and privacy of doctors, adding that stricter and
clearer rules would be needed.?! In the absence of a government decree and detailed rules,
it is also questionable to reimburse the financial burdens and additional costs associated
with the secondment (e.g. accommodation, travel).

While in the case of employees employed under the Labour Code, based on a
unilateral decision of the employer, in the framework of employment different from an
employment contract, the employee may be temporarily transferred to 44 working days or
352 hours per calendar year, and employment different from an employment contract is

18 Act C 0f 2020 No. 1 Annex

19 Act C of 2020 Section 8 (12)

20 Act C of 2020 Section 8 (13)

2I' A Mok hivatalos véleménye az egészségiigyi szolgalati jogviszony torvényrol https://mok.hu/hirek/mokhirek/ a-
mok-hivatalos-velemenye-az-egeszsegugyi-szolgalati-jogviszony-torvenyrol (11.5.2020..)
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possible by agreement of the parties, Until then, the new Service Relations Act may, on
the basis of a unilateral decision of the employer, assign a person in a health service
relationship to another healthcare provider for a definite period of time provided that the
duration of this secondment may not exceed one year, which may be extended once by a
maximum of one year. It can be seen that while the Labour Code prioritises the
agreement of the parties, the new legal relationship leaves the posting to the unilateral
decision of the employer. The aim of the legislator is obviously to maintain a uniform
standard of health care; nevertheless, I believe that a posting for a period of 1 + 1 years
would be disproportionately detrimental to the worker, given that it does not resolve the
issue of the accommodation of a worker seconded in this way.

The implementing regulation specifies the rules for employment other than
employment contracts: the possibility of a non-emergency secondment applying the model
of Act I of 2012, it indicates the duration of the secondment in 44 days. I would add that,
in consultation with the Minister of the Interior and the Hungarian Medical Chamber, the
duration of a pandemic emergency is not affected by this provision.”> The decree also
settles the issue of relocation: in the case of relocation, the conditions set out in Section
12 (2) must always be set out in a tripartite agreement.”

Termination of legal relationship

In order to terminate the legal relationship, the Labour Code is assigned as the
underlying legal act by the law, supplemented by the fact that the legal relationship can also
be terminated by transfer. An agreement on the transfer is required; however, the law no
longer specifies between which parties this agreement must be concluded. — Between the
worker and the employer, or between the two employers. In the latter case, there is concern
that the transfer may take place without the consent of the professional. In addition, the
maintainer may initiate a transfer for an indefinite period, so that the transfer is designated
as a terminating legal institution, similar to the provisions of the Civil Servants Act:

»,25. § (2) the employment of a civil servant may be terminated:

1. of this Act, furthermore

2. * this Act and the Act on Civil Servants,

3. * this Act and the Act on the Status of National Defence Employees

4. * and legislation governing professional and contractual employment,

Between employers subject to the law ™™

"Transfer of indefinite duration" raises questions of interpretation: on the one
hand, because the indication of an indefinite period does not refer to a permanent transfer,
and on the other hand, because it is the termination of the legal relationship itself.

In connection with the termination of the legal relationship, we also need to touch
on the issue of severance pay detailed in Section 13 of the Act. Pursuant to paragraph 1:
»IThe amount of severance pay shall be determined on the basis of the time spent in the
health service legal relationship by stipulating that the Government Decree may establish

22 Pintér Sandor beliigyminiszter levele az egészségiigyi jogszabalyok tervezetérdl https://mok.hu/hirek/
mokhirek/pinter-sandor-belugyminiszter-levele-az-egeszsegugyi-jogszabalyok-tervezeterol ?fbclid=IwAR3kGc
8TBrA4tlveJ6aerz3PPHeSoPh8 rc7heOXNvKoK4moj2QDwp4ZwZA (11.30.2020.)

23.528/2020. (XI. 28.) Government Decree § 9

24 Act XXXIII of 1992 Section 25
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more favourable rules for a person in a health service legal relationship than those
contained in Section 77 of the Labour Code.” The law determines the amount of
severance pay as a function of the time spent in the health service, taking into account the
time spent with the legal predecessor in the case of legal succession, in the case of the
transfer of all or part of the employer, the time spent with the transferring employer in an
employment or civil service relationship. It also specifies the calculation of the duration
of government service if the person in a health service legal relationship establishes a
health service legal relationship as the first legal relationship within 30 days of the
termination of her statutory government service relationship. It can be seen that the regulation
on the new legal relationship contains a more unfavourable provision compared to the
rules on severance pay in the Civil Service Act.

Basic register of health workers

The law provides for a basic register of health care workers in a separate article.
In light of this, the law keeps a record of the details of the employer and the employee in
a health service relationship with her or him. It is questionable whether the basic register
indicated in the law will be introduced in addition to the register regulated so far in Act
LXXXIV of 2003, or instead of the register of the State Health Care Centre.

Labour relations

The law designates the Health Service Reconciliation Forum to settle issues related
to the health service legal relationship, within the framework of which the Government
consults with the representatives of national trade union federations and national
municipal interest representation organizations. An important point is that no collective
agreement can be concluded with a healthcare provider falling within the scope of the
Status Act. Reduction in collective labour law may be a cause for concern in the light of
the fact that there is no justification in the legislation at all.

In its current form, the adopted law falls outside the scope of ILO Convention 154,
nevertheless, that the Convention designates as an exception the armed forces and law
enforcement agencies of a State, special rules may be laid down for the civil service.
In its present form, the health legal relationship, as a civil servant relationship, can be
classified as a public service, and the possibility of collective bargaining cannot be
restricted in this respect.

Section 15 (10), further enhances concerns about the cancellation of a collective
agreement: ,,The right to strike may be exercised at a state-run health care provider in
accordance with special rules laid down in an agreement between the Government and
the trade unions concerned.” We can see that the legislation details the elements of
collective labour law in relation to the new legal relationship in a rather short article,
mentioning them almost only in passing, without indicating the role of participation.

Empowering provisions

At the present stage of the law, it leaves a number of issues open, resulting in a
significant legal gap, which was not even possible with the possibility of judicial practice
or interpretation at the time of writing the study. It turns out from the empowering provisions
of the law that the legislator intends to settle the open issues later by a government
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decree, the issues of establishing a further legal relationship, the identity of the licensing
body, and the detailed rules of classification. In this regard, at the end of November 2020,
the legislator intended to settle certain issues not regulated by law in a government decree.

The new employment relationship aspect of private health care providers

In addition to the public health care system, private practices are also affected by
the introduction of the new legal relationship, in § 4, under the heading Prohibition and
authorization of further legal relationship. According to this, it is possible to pursue
additional gainful activities with the permission of a body appointed by the Government,
so the further employment of a health worker in a private health care institution has
become just as precarious as the identity of the licensing body, which I have mentioned
on earlier in my study. This is the second most critical clause in addition to the rules on
secondment for private service providers and workers. Explaining the reason for the
regulation by reducing the workload of doctors, based on the position of Gydrgy Leitner,
the president of the Primus Association, which unites private providers: ,,there are not
enough health personnel for two sectors, here one or both, the public and private sectors

will go wrong with a rigid dictatorship”. *

The new employment relationship on the opinion of the Independent Health
Trade Union

The Independent Health Trade Union has almost the same opinion as the Hungarian
Medical Chamber. appreciates the introduction of wage settlements, but it is less beneficial
that, although the wage settlement of health professionals is currently under way, it will
lag significantly behind the settlement of medical wages. In addition, employees suffer a
loss of earnings due to a reduction in severance pay. Many workers, nurses and assistants
take part-time jobs in the private care system, and the issue of licensing also creates
uncertainty for them. A large number of infections, typically in the workplace, which
force workers to use a sick leave, enhances loss of income. The Independent Health Trade
Union also draws the government's attention to the fact that based on their preliminary
surveys, to which the stress of increasing workload comes as an additional impulse. The
statement issued by the Independent Health Trade Union is available to anyone on the
organization’s website, where an employee can declare in advance that they will not sign
their employment contract establishing a new legal relationship unless the law is amended
in certain respects.

The new employment relationship from the HR working aspect

Compared to the possibilities, I can say that I am fortunate enough to study the
adopted law from two perspectives as a PhD student and as a civil servant of a labour unit
of a health care institution (yet!). As a PhD student, the introduction of the new legal
relationship is an exciting field of research, although it is not closely related to my chosen
field of research, yet I think it will provide an excellent comparative analysis in the
future. All this, of course, requires the closure of issues opened by government decrees

25 1d6zitett bomba lehet az 1j egészségiigyi térvény a maganszolgaltatoknak. https://piacesprofit.hu/gazdasag/
idozitett-bomba-lehet-az-uj-egeszsegugyi-torveny-a-maganszolgaltatoknak/ (11.10.2020.)

160



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

indicated in the empowering provisions, in my view, it is only in the possession of that
information that it is possible to give a comprehensive picture from the theoretical point
of view of the legislation, which will be completed by case - law at a later stage.

From the other point of view, I am less optimistic about the situation and the new
employment relationship. Starting with the fact that the information on the new health
service status of the staff working in the institute must be provided by 30 November 2020
in accordance with the transitional provisions, to which, as I have already mentioned above,
we did not receive any instructions, guidelines or implementing regulations until the
completion of the study. In the absence of instructions and information, we do not have
the opportunity to issue meaningful information, which in my experience significantly
increases the uncertainty, distrust and frustration of professionals with their new legal
relationship. Our employees are trying to find out about their future on a daily basis, to
which we cannot respond by citing the incomplete legal background.

As a HR worker, the rather tight deadlines are worrying. At the time of writing, we
have no knowledge of the classification, salary, new employment contract, or qualification
process. In the current state of the situation, approaching the deadline for year-end
settlements, we will have to do a lot of extra work if we want to meet the deadline for
carrying out the reclassifications specified in the law. In this aspect, the entry into force
on 1 January carries a significant risk.

Given that Act CXCIX of 2011 already provides for the electronic form of legal
declarations, I miss from the provisions of the Act the ways of making legal declarations
and the use of the possibilities provided by digital means. In my view, the new legislation
blurs the boundaries of public service and labour law rules, as indicated by the fact that
the legal relationship between the health services is established by the employment contract
of the health service, rather than the appointment and acceptance of a civil servant.
I believe that in shaping the regulation of a new employment relationship in the 21st
century, we must take into account the benefits and alternatives provided by technological
innovations, in my view, the legislature could have provided for an electronic form for
making legal declarations.

Furthermore, the development of an HR portal that has already been used successfully
in the private sector would provide a high degree of flexibility for both employees and
employers. | would put even more emphasis on this, in the shadow of the epidemic.
Creating a personnel platform would also make work easier, faster, and traceable for HR
workers, reducing personal contact, which is one of the most optimal means of spreading
the infection. We could even keep leave records, payroll views and other work and
payroll documentation on a similar interface to an SAP system. All this would be
necessary to avoid paper-based documentation for electronic communication, to speed up
communication and to reduce bureaucracy, a platform similar to the Success Factors
application could provide a basis for qualification processes and the development and
monitoring of the promotion system. My further suggestion would be to fill in the sick
pay certificates in digital form by a GP, referring to the possibility of E-prescriptions, and
to make them available in the Healthcare Electronic Service Space system, to which the
labour department of health care institutions and even the Hungarian State Treasury
performing the actual accounting could have access. All of this can also help reduce
infection and speed up administration.
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Summary

I believe that the regulation of the new health service legal relationship at the time
of writing contains rather unstable, vague wordings, ignoring explanations, additions, and
detailed rules. Until the publication of the implementing regulations in the Hungarian
Gazette, we could not provide any substantive preparation.

The Hungarian Medical Chamber represents a strong position on behalf of the
Hungarian medical community. “The forcible introduction of the law without preparation
and consultation undermines the acceptance of the huge step within the medical community,
which is the granting of wages in the public service and the ban on parasolvency.”
Based on the countdown application available on their website, the remaining days until
the target entry date, 18 November 2020, have been calculated, adding that the chamber
has not yet been involved in the development of the regulations by the government.?” The
Chamber proposes to postpone the entry into force until March 2021 in order to clarify
the legal relationship. I agree with their position, given that the law in its current form
raises a number of new questions that have yet to be answered.

The Chamber also wrote to the Ministry of the Interior informing it of the results of
its surveys on the new legal relationship, it is refuting the government’s communication
that it has involved and will involve the Chamber in the drafting of the law and implementing
regulations. If the entry into force of the law is not postponed, the representation of the
medical community will hardly have the opportunity for a meaningful consultation.?®

The new employment relationship is one of the pillars of the announced health care
reform. I do not dispute the need for health care reform, but at the same time the new
legal relationship would be more flexibly received by professionals if they could learn
about the full model of the transformation process, in the absence of this, unknown
funding and financial issues generate further anomalies. The Hungarian health care
system today is exposed to a burden for which we can hardly find a precedent when
examining the recent period, in view of this, I do not consider it appropriate to increase
the insecurity of the employees of the care system; in my view, and stability should be
identified as a top priority.

Based on preliminary surveys of the Hungarian Medical Chamber and the Independent
Health Trade Union, health care dropouts can be predicted among both doctors and
professionals.”” This is exacerbated by the increasing workload, despair, anxiety and
impression of worker infection during the epidemic. Similar concerns are expressed by
the Hungarian Chamber of Health Professionals, it objects to the short deadline for giving
opinions, lacks a proportionate wage system for employees and considers the conditions
set out in the legislation to be unfair; therefore, a collection of signatures was launched
among members to review and amend the provision.** The incomplete nature of the law,

26 A Magyar Orvosi Kamara nekiment az orvosok béremelésérdl szolé tdrvénynek https://24.hu/belfold/
2020/10/13/orvosi-beremeles-hiba-mok/ (11.10.2020.)

27 Magyar Orvosi Kamara honlapja https://mok.hu/ (11.12.2020.)

28 Magyar Orvosi Kamara: Levél a Beliigyminiszternek https://mok.hu/hirek/mokhirek/level-a-belugyminiszternek
(11.12.2020.)

2 Fiiggetlen Egészségiigyi Szakszervezet: Levél a képviseloknek a 2020. évi C. tdrvényrdl https://fesz.eu/
hirek/level-a-kepviseloknek-a-2020-evi-c-torvenyrol (11.13.2020.)

30 Magyar Egészségiigyi Szakdolgoz6i Kamara: Alairdsgy(ijtés az egészségiigyi szolgélati jogviszonyrdl
sz6l6 2020. évi C. torvény moédositasa céljabol http://www.meszk.hu/hirek.aspx?nid=101593&cid=32
(11.14.2020)

162



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

which left many issues unresolved, allows me to conclude that the regulation on the legal
relationship with the health service was introduced hastily, also points out that the draft
deviates minimally from the adopted legal text and that the related government decree
provides a concession on certain issues. Furthermore, from a labour law point of view,
several provisions of the bill significantly restrict the rights of trade unions and the
possibility of labour relations in violation of ILO conventions.

The law also provides for the issue of parasolvency. I agree with the legislator's
position on this issue, as I support its position that the public health care system should be
relieved of the costs of medical examinations, often in the context of private practice but
at the expense of social security.

In fact, in its current state, the law results in vulnerability and finds rejection
among professionals, making domestic health care unstable in the shadow of the pandemic.
I believe that the aim of the legislator is to empty the Civil Service Act by introducing a
new legal relationship, to get out of its scope, for which we have already seen a precedent
recently: for those working in a cultural institution. It can be seen that the pandemic
provided an excellent opportunity to conduct legal changes, given that the organization of
workers' protests (strikes and other forms of assembly) and movements is currently
banned, thus limiting the scope for meaningful action against the measures.

The question is whether it is worth devoting resources to the introduction of a new
legal relationship rule in the shadow of SARS-COV19, which could clearly jeopardize the
stability of patient care and shake up the already unstable balance of healthcare. Near the
peak of the epidemic, I do not consider it timely to change the status of health workers; it
is questionable to me how much legal certainty is provided by a status change in a pandemic
situation.

The study previously addressed the stage of the Act as of 10/11/2020, however, in
addition to those explained; additional application issues and anomalies may arise before
or during its practical application.

On 17 November 2020, a number of news portals referred to a draft implementing
regulation, which is not public, so in the absence of an original document, based on data
provided by the Medical Online portal for healthcare professionals: the Government
would amend the application of the new employment relationship on some important
issues. Among other things, the legal institution of the permit application required for the
establishment of an additional legal relationship would enter into force on 1 January 2023,
in connection with this; the contributor contracts are valid until 31 December 2022.
A substantial change is that the said implementing regulation would maximize the
duration of the secondment by 100 days, as opposed to the 1 + 1 year interval allowed by
law, which we have already covered in this study (later the decree issued marked this in
44 days, similar to the Labour Code). Another important clause in connection with the
posting is that it has narrowed the number of employees who can be posted (on the model
of a rule for employment different from an employment contract in Act I of 2012),
according to this, secondment does not apply to pregnant and large family doctors, nor to
persons who are raising their children alone or their relatives need long-term care.’!
Based on the information published on its website, the Hungarian Medical Chamber

31 Tarcza Orsolya: Jogallasi torvény: visszavonulot fujt a korméany http://medicalonline.hu/eu_gazdasag/
cikk/jogallasi_torveny _visszavonulot fujt a kormany(11.17.2020.)
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applies to the Constitutional Court for a petition, a constitutional complaint or an ex-post
norm control, and summarizes its position on the draft informal implementing decree.*

In the letter, the Minister of the Interior stated that the Government had accepted
that in connection with the new legal relationship, the information of the employees should
be provided after the end of the emergency, which also affects the date of concluding the
employment contract. However, it states that in order to avoid financial disadvantages,
the new salary scale should apply from 1 January 2021. Accordingly, the reclassifications
will take place in the current civil service without the conclusion of a new employment
contract.

Although the issued Government Decree No. 528/2020 undoubtedly addresses
many of the issues already identified in the study, we can still find shortcomings in its
implementation. What will happen to workers who may not meet the prerequisites for a
new contract? The legislator also left open the important question: which law will apply
to the status of technical staff in healthcare institutions? As the new health service legal
relationship mainly regulates the employment of doctors, from 1 January 2021, the rule
for service staff (those working in the field of institution maintenance and operation) is in
question. The text of the Act stipulated in Section 1 (4), with the exception of Section (5),
at the health care provider may perform health care activities only in the framework of a
health service legal relationship and to carry out activities aimed at ensuring the
functioning of the health care and the operation of health services.

The rules of activities aimed at ensuring the functionality of the health care provider
and the operation of health services are defined in a Government decree. According to the
published Government Decree: ,,The scope of activities aimed at ensuring the
functionality of the health care provider and the operation of health services is, in
particular: 1. Informatics 2. Administration (human resource management, archiving,
legal activity, controlling, public procurement, labour, financial accounting)** Although
the appendix regulates the legal status of those working in the field of human resources,
other economic and IT fields, it does not regulate the legal relations of technical-
maintenance, internal suppliers. Will it be possible to maintain the status of a civil
servant, or will their legal relationship be transformed into an employment relationship
without a number of advantages associated with the status of a civil servant? I do not
think it is a very ethical solution that, in the current unstable economic situation, workers
are not being properly informed in good time about the additional conditions of their
employment. Rational decision-making and well thought out, consistent regulation are
needed on this issue.

The introduction of the new health service legal relationship apparently narrows
the scope of civil servants. The new legal status no longer necessarily affects the public
sector, it orders the application of Act I of 2012 as the underlying legal act, with the Act
LXXXIV of 2003 together, disregarding the Civil Service Law. Provisions of this Regulation.
This is in contrast to Hobbes’s Leviathan, to which Crhistoph Demmke also refers in his

32 See MOK: Most akkor mi van az egészségiigyi szolgalati jogviszonyrdl szolé torvénnyel? https://mok.hu/
hirek/mokhirek/most-akkor-mi-van-az-egeszsegugyi-szolgalati-jogviszonyrol-szolo-torvennyel
(11.24.2020.) and Magyar Orvosi Kamara palyazatot hirdet tigyvédek részére: https://mok.hu/hirek/
allasajanlat/a-magyar-orvosi-kamara-palyazatot-hirdet-ugyvedek-reszere(11.24.2020.)

3 Government 528/2020. (XI. 28.) on the implementation of Act C of 2020 on the legal relationship of health
services Annex 1

164



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

study The Legitimacy of Civil Services in the 21st Century. In Hobbes's view, it was
inconceivable that public sector employees could be compared to other employees, but
Demmke pointed out that in the 21st century. In the twentieth century, the traditional
public service system was abolished in several states, given that living and working
conditions have also changed, the civil service requires a more flexible and diverse model,
but is therefore less separate from general employment.*

I believe that the introduction of the new legislation will lead to a weakening of the
boundaries of the public sector (the civil service will not disappear completely), but at the
same time there is a contradiction in the sharp separation of public and private health care
systems: | believe that a health professional working in a private hospital plays an equally
important role as a health professional who has hitherto worked in a civil service
relationship, in addition to a health service relationship.

Apparently, Demmbke’s study focuses on the traditional public service and not the
health work model, at the same time, in connection with the change of legal status in
Hungary, I trust that the goal of the current government will also be to create a more
flexible, diverse legal relationship that meets economic needs.
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MINIMUM AGE OF CRIMINAL RESPONSIBILITY
IN MEMBER STATES OF THE EUROPEAN UNION.
A LEGAL AND PSYCHOLOGICAL ASSESSMENT
OF MORAL DEVELOPMENT THEORIES AND THE
MINIMUM AGE OF CRIMINAL RESPONSIBILITY
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Abstract:

The consideration behind setting a minimum age of criminal responsibility and liability in criminal
law is based on a scientific assumption that below a certain level of cognitive maturity there is limited
ability to apprehend the wrongness or rightness or the consequences of one’s action. Jean Piaget, the
first cognitive and development psychologist has established the scale model of moral development of
the child ninety years ago. These age-related theories are still prevailing in setting the minimum age
of criminal responsibility in most European countries; however, more recent and contemporary
research question the usability of Piaget’s findings. The shift in science is reflected in three to six
countries’ legislations and in the guidelines and recommendations of the Council of Europe and the
European Union.

Keywords: minimum age of criminal responsibility, MACR, moral development, cognitive development,
Jjuvenile justice

Introduction

Juvenile justice has gone through significant development during the past twenty
years in the European Union. It involved the introduction of the “child first” approach and
“child friendly justice” which considers children’s special needs during meeting the law
whether the child is a victim, a witness or an offender. On the other hand, minimum age
of criminal responsibility (MACR) still remains on the more complex and yet controversial
side of this development process.

Criminal responsibility considers the concept of legal capacity in two ways: the
capacity to engage in criminal behaviour, and the capacity to be held legally accountable
at court and to competently participate in a trial. The problem of minimum age and
criminal responsibility is an intersect of legal and psychological debates. While the
psychological theories of moral and cognitive development view minors — those aged
between 0-18 years — as non-mature persons, legal regulations extend criminal
responsibility to young children aged between 8 and 18 years in the Europe Union. Non-
maturity in the psychological perspective means a person not being able to fully pre-
asses, project or understand the implications of one’s actions. Notion of criminal
responsibility extended below age 18 assumes otherwise.

This paper will present an overview of the core moral and cognitive development
theories by two psychologists, Jean Piaget and Lawrence Kohlberg, and the contemporary
neuropsychological findings of adolescents’ cognitive development. Then these theories

! Ph.D. student of Dedk Ferenc Doctoral School of Law; supervisor: Dr. Edina Vinnai associate professor of
Department of Jurisprudence and Sociology of Law at University of Miskolc, Hungary

167



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

will be contrasted with existing minimum age of criminal responsibility in EU countries.
Finally the paper shall investigate the current efforts of European institutions and thus of
the Council of Europe to harmonize scientific psychological findings with criminal
responsibility in early age through the rights of the child.

Moral development in the psychological theories of Piaget and Kohlberg

Cognitive development of early ages of the child was first studied by Jean Piaget a
Swiss psychologist in the 30s and 40s of the last century. Piaget originally studied the
stages of mental, cognitive and physical development of his own and other children and had
significant impact on the rise of cognitive science through the theory of schemas - a way
that the mind constructs clusters of concepts in order to ease understanding of the world.
Another lasting impact of Piaget’s works had been on the concept of moral development.
Upon his observations, Piaget assumed that moral judgements of children differ from those
of an adult because a child’s mind has different kind of schemas than an adult’s mind. His
theory was later supported by neurological research findings which showed inevitable
differences in the complexity of the neural system in different ages of a human.

Piaget believed that children develop different kind of moral ideas in different ages
and those moral ideas are based on the conceptions that a child steadily construes of the
world. Children can form ideas about right and wrong, or fair and unfair in every
developmental stages which would be based on more and more realistic assumptions of
the real (i.e. the adult’s) world. Piaget's theory of morality was radical when his book The
Moral Judgment of the Child was first published in 1932 for two reasons: his use of
philosophical criteria to define morality (as universalizable, generalizable, and obligatory)
and his refusal to equate cultural norms with moral norms. Piaget, drawing on Kantian
theory, proposed that morality developed out of peer interactions and that it was
autonomous from authority mandates. In his theory peers equated with parents as key
sources of moral concepts — such as equality, reciprocity, and justice — and two determining
factors were responsible for progress: neurological and cognitive development of the
child, and their social interactions with adults and peers.

According to Piaget’s model, a 3-4 years old toddler has no autonomous concept of
rules and norms, therefore rules are represented by the authority of the adult, and are kept
only until the adult is present. In ages between 5 and 7 autonomous concept of rules develops,
but rules and norms become hegemon and must be kept in every circumstances. This is the
age when new rules — for example those in a game — cannot be easily made up, because any
variance to the originally set rules amounts to cheating in the child’s perception.

In the age from 8 to 10, the child realizes that the ultimate source of rules and
norms are the adult, who is also the most powerful and mighty person in the child’s life.
This is called by Piaget the “age of moral realism” when the child’s inner set of rules are
still very rigid, but they can accept a certain degree of “injustice” (i.e. not behaving by the
anticipated rules) brought by the adult. In this age the child attributes consequences to and
responsibility for an action according to its direct outcomes and not to the person’s
motivation that preluded the action. After the age of 10 children’s social relations change
and they tend to relate to peers more and more. This shift in social cognition results in the
development of their idea of social reciprocity and a better understanding of the motives
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and actions of other. In this age the dominant authority of an adult is not necessarily gets
involved when an “injustice” is avenged during child play.

Until the age of 12 the moral concept of the child is heterondm: when the source of
rules and norms are external. After age of 12, however, a more developed concept of
moral emerges: rules and norms becomes interiorized and rules are kept according to personal
conviction. The child subsequently makes two very important recognition: consequences
and responsibility for an action are based on the motives of the person, and that the
governing rules and norms are based on mutual understanding of people and not on the
will of the authority and thus may be subject to change.’

Followers of Piaget tried to prove the assumptions of the above stage model of
moral development theory by different psychological research and experiments, but
results were not always satisfactory. For example researcher found that reciprocity may
develop much earlier than the age of 10, and the conception of motives in the assessment
of responsibility may come earlier as well, than Piaget believed.

Lawrence Kohlberg, one of the most ambitious followers of Piaget, also tried to
reproduce the stage model in controlled experiment environment. He used an upgraded
version of Piaget’s storytelling technique: telling model stories that involved moral
dilemmas to participants. After each story Kohlberg presented participating children with
a choice. They had to consider, for example, the colliding rights of an authority and the
needs of a deserving individual who is being unfairly treated. By having studied the
answers of differently aged minors Kohlberg hoped to discover the way how moral
reasoning had changed as people grew older. He conducted a longitudinal study with 58
boys aged between 10 and 16 who were re-approached in three-yearly intervals for 20
years. The study started in the 60s when Piaget was still active but Kohlberg published
his final results in 1984 when the great scientist was already dead for four years.’

In his theory Kohlberg identified three distinct levels of moral reasoning: pre-
conventional, conventional, and post-conventional. People can only pass through these
levels in the listed order. Each new stage replaces the typical reasoning patterns of an
earlier stage. One of the controversial assumptions of Kohlberg was that he believed it
was possible that not everyone got through all three stages. He also believed that in the
post-conventional stage people judge the written norms and laws according to universal
standards of dignity, equality and rightfulness.*

Critics of Kohlberg who supported the model of three stages rather attributed moral
development to different social-economic status than to age driven cognitive maturity.
Another problem of Kohlberg’s idea is that people who develop the post-conventional
stage and are able judge norms and laws, are not always consequent in their opinion and
may develop very different views in different context or circumstances in real life.’

2 Pinczés-Pressing Zsuzsanna és Fiilsp Marta: A moralis fejlédés és a jogi szocializacio: elmélet és tapasztalat. In.
Hunyady Gyorgy és Berkics Mihaly (szerk.): A jog szocidlpszicholdgidja. A hianyzé lancszem. ELTE
E6tvos Kiadd. Budapest. 2015. 76-93.0.

3 Kohlberg, L. (1964). Development of moral character and moral ideology. In Review of Child Development
Research, vol. 1 (eds M. Hoffman & L. Hoffman). New York: Russell Sage Foundation.

4 Pinczés-Pressing és Fiilop. Ibid. 79.0.

5 Pl. in Berkics Mihaly. Laikusok és jogaszok nézetei a jogrol. In Hunyady Gyérgy és Berkics Mihaly (szerk.):
A jog szocialpszichologidja. A hidnyzo6 lancszem. ELTE E6tvos Kiado. Budapest. 2015. 141-160.0.
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Contemporary theories of cognitive and moral development

Cognitive maturity and social dynamics are regarded as combined factors in
contemporary theories, which jointly determine whether and how a person reaches different
stages of moral development. But the consecutive nature of the different stages discovered
by Piaget and Kohlberg has not been questioned by scientist till today.

Behavioural research of moral judgement tried to predict and link future moral or
amoral behaviour of the person. According to studies about interviews with convicted
felons the phenomenon of cognitive distortion was often applied by interviewees to
decrease a sense of responsibility for them. As reasons for their conviction they
mentioned more external factors than personal ones.*

In social learning theories moral development is a result of the interiorization of
social norms. During this process, moral concepts are formulated according to the
interaction of personal and social factors where the most important personal factors are
self-conscious emotions.” These morally linked emotions — that give immediate feedback
about the acceptance of our social and moral activities — are pride, shame, guilt and
embarrassment. These emotions are the most influential to the link between norms and
moral knowledge and explicit actions.®

Moral self-theories are centred on the development of moral identity. Once the
moral self is formed, norms tend to be kept in order to protect the self. In other words, if
breaking a norm would result disintegrating one’s self, they will rather keep the norm
than not keep it. The moral self is formulating during childhood. Its development depends
on self-regulation capacity of the child and is impacted by social interactions. The self-
regulation capacity is impacted by temperament and the mental capacity to understand a
theory of mind of others while social interactions effect the development of the child’s
conscience.9

Contemporary cognitive research indicates that conventional morality, including
“law and order” morality is generally not achieved until mid-teens of a child. And while
logical thinking and problem-solving abilities develop considerably between 11 and 15
years, adolescents’ intellectual abilities are thought to reach adult levels only by the age
of 17 or 18 years. Moreover, children who are abused or neglected are particularly poorly
developed in the required capacities for criminal responsibility and are much more likely
to come into conflict with the law.

XXl.st century’s developments in neurosciences also support the idea that
decision-making abilities between the age of 10 and 19 go through significant alterations.
An increase in impulsive, risk-taking and sensation-seeking behaviour is peaking in late
adolescence before decreasing after the age of 20 and 21 in all cultures. Brain imaging
has shown that brain development, especially in the regions involved in decision-making,
continues into adulthood.!® The “dual-system” model of risk-taking behaviour contrasts

¢ Tangney et al. 2007. In Fiildp. Ibid. 81. o.

7 Tangney et al. 2007. In Fiilop. Ibid. 82. o.

8 Ibid.

® Narvaez-Lapsly 2009 in Fiildp. Ibid. 83.0.

10 Steinberg, L., Icenogle, G., Shulman, E.P., Breiner, K., Chein, J., Bacchini, D., Chang, L., Chaudhary, N.,
Giunta, L.D., Dodge, K.A., Fanti, K.A., Lansford, J.E., Malone, P.S., Oburu, P., Pastorelli, C., Skinner,
A.T., Sorbring, E., Tapanya, S., Tirado, L.M., Alampay, L.P., Al-Hassan, S.M., & Takash, H.M. (2018).
Around the world, adolescence is a time of heightened sensation seeking and immature self-regulation.
Dev Sci. 21 (2).

170



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

the development of the prefrontal cortex and of the amygdala. The prefrontal cortex
controls decision-making and risk-taking behaviours, while the amygdala is responsible
for the risk and reward neural system. The prefrontal cortex undergoes significant change
during adolescence and is one of the last areas of the brain to reach full maturation, while
the amygdala becomes hyper-responsive in adolescence. It basically means, that in the
same time when the “reward system” is hypersensitive, the “control system” is not yet
fully developed, which leads to a window of vulnerability to risk taking behaviours over
which adolescents have less control than adults until the age of 19 and 21."!

Minimum age of criminal responsability in the european union

Minimum age of criminal responsibility (MACR) means the age when a person can
lawfully be held liable for their own criminal actions. Full legal liability begins at the age
of adulthood (age 18 in Europe), the age when a person is considered to be a full member
of adult society. But criminal liability may start earlier then this age in the form of a
separate justice system. Juvenile justice stipulates specific safeguards in the interest of the
child in order to be able to being held criminally liable. Thus, it anticipates certain degree
of understanding and responsibility of the child for their actions. Below the minimum age
criminal of responsibility justice systems consider the child as someone who is not fully
aware or able to responsibly assess such consequences.

Minimum age of criminal responsibility

This minimum age differs considerably in the European Union. The World Health
Organization’s European office gathered data about the minimum age of criminal
responsibility in 2012. The assessment was published under the Child and Adolescent
Health Database (CAHD)'? that “provides a set of statistics based on indicators related to
the health and well-being of children and adolescents.” As a result a database was
constructed that shows the result from the 28 member states where the minimum age

I Tamnes, C.K., Walhovd, K.B., Dale, A.M., @stby, Y., Grydeland, H., Richardson, G., Fjell, A.M. (2013).
Brain development and aging: overlapping and unique patterns of change. Neuroimage 68, 63-74.
12 https://gateway.euro.who.int/en/indicators/cah_20-minimum-age-of-criminal-responsibility/
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ranges from 8§ and 10 (in the United Kingdom: in Scotland it is 8 years, while in Wales,
England and Northern Ireland it is 10 years) to 17 and 18 years (in Poland and Belgium,
France and Luxemburg)."

Age range of children that could be potentially considered criminally liable

An age range of potential criminal liability was also assessed and presented in the
second chart.'* The minimum age of being potentially criminally liable in the continental
European Union is 12 years (in the Netherlands) and the highest is age 16 (in Belgium,
Luxemburg and Portugal).

The combination of the two charts together with the country notes on the website'’
shows that minimum age of criminal responsibility ranges from as early as 8 years to 18
years in the European Union.

The table below shows that the most common minimum age of criminal responsibility
in Europe is age 14 in 14 countries and age 15 in 5 countries. These 19 countries also set
the minimum age for being able to be potentially considered criminally liable at the same
age, except in Hungary where children can be considered criminally liable at the age of
12 in certain cases and under certain circumstances.

There are 3 countries in the European Union that set the minimum age of criminal
responsibility at 18 years (Belgium, France and Luxemburg), but they set the age to be
able to be considered criminally liable at 16, 13 and 16. Two countries introduced age 16
as minimum age of criminal responsibility (Lithuania and Portugal), but only Lithuania
felt that the age of being potentially considered criminally liable should be lowered to age
14. On the other end of the minimum age of criminal responsibility scale, there are the
Netherlands and Ireland (age 12) England, Wales and Northern Ireland (age 10) and
Scotland (age 8). These countries all but Ireland set the minimum age for being able to be
potentially considered criminally liable at the same age. Ireland lowered it to age 10.

13 The database was constructed for supporting the 2015 Child and Adolescent Health and Development
Strategy of WHO Europe and is being update every year ever since.

14 https://gateway.euro.who.int/en/indicators/cah_21-potential-criminal-liability-for-children/visualizations/#id
=27490

15 https://gateway.euro.who.int/en/indicators/cah_20-minimum-age-of-criminal-responsibility/
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Country Minimum age of Minimum age of being potentially
criminal responsibility considered criminally liable
Austria 14 14
Belgium 18 16
Bulgaria 14 14
Croatia 14 14
Cyprus 14 14
Czechia 15 15
Denmark 15 15
Estonia 14 14
Finland 15 15
France 18 13
Germany 14 14
Greece 15 15
Hungary 14 12
Ireland 12 10
Italy 14 14
Latvia 14 14
Lithuania 16 14
Luxemburg 18 16
Malta 14 14
Netherlands 12 12
Poland 17 15
Portugal 16 16
Romania 14 14
Slovakia 14 14
Slovenia 14 14
Spain 14 14
Sweden 15 15
Scotland 12 8
Wales, England, 10 10
Northern Ireland

The distinct character of juvenile justice systems, however, must be described in
order to understand what these age limits really mean in reality. In Scotland, for example,
where the minimum age of criminal responsibility is the lowest in the EU (8 years) a
child can be prosecuted, convicted or get a criminal record only from age 12. Children
under 12 can be referred to a children's hearing if they appear to be at risk or vulnerable
which happens in this case for their own protection, and not for committing an offence.
The hearing decides how to help the child and their family, which might be a compulsory
supervision order, but still not an attribution of responsibility for their own action (thus
the locus of responsibility is on the parents and the child). From age 12 to 15 in case of
committing a criminal offence, the Children’s Reporter will decide if the minor should be
referred to a children's hearing, although the decision by a children's hearing can become
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part of a criminal record. In case the criminal offence is serious, the minor of 12 years or
over can be prosecuted in court.

The consideration behind setting a minimum age of criminal responsibility and
liability, is based on the scientifically proved assumption that below a certain level of
cognitive maturity there is limited ability to apprehend the wrongness or rightness or the
consequences of one’s action.'® Although legal systems are running legal capacity
assessments and examinations in cases of adults, children’s legal capacity is linked to
ages as a general indicator of the child’s level of cognitive maturity. Holding someone
criminally liable or responsible in a cognitively immature and early age is like holding
someone criminally liable or responsible without full legal capacity.

In Piaget’s theory cognitive maturity reaches a certain cornerstone after age 12 when
norms and rules become interiorized and therefore can be expected to be kept by a child. At
this age the child also realizes that the responsibility for an action is based on personal
motives (i.e. on a person’s will of wrong-doing). Piaget’s theory of moral development
seems to be reflected in the minimum age of criminal responsibility in the EU’s 19 member
states that set minimum age at 14 and 15 years. However, criminal responsibility is
considered valid in much earlier ages — age 10-12 — in at least 3 member states. These age
limits were usually introduced after the middle of the last century when neuroscientific facts
and patterns of brain development of adolescents were yet to be discovered.

Immaturity of neural systems of adolescents contributes to their increased tendency
of risky and potentially criminal behaviour. Adolescents are less able to consider the
perspective of others when making decisions, because the way their brains develop leads
them to priorities with immediate rewards over long-term consequences. In addition, those
minors who suffer adversity in early life show particularly high activity in the reward
system and are more prone to risk taking behaviours.!” Another distinction to adult
decision-making is that adolescents can be much more influenced by external factors such
as peers and social cues, therefore much more conform and are more likely to commit
crimes in groups. Solo-offending is becoming more common when individuals are in their
20s."® These factors seem to have been taken into consideration when lawmakers set the
minimum age of criminal responsibility at 18 years in Belgium, France and Luxemburg.

Minimum age of criminal responsability and the rights of the child

“The Beijing Rules”'” on the minimum rules of juvenile justice was adopted by the

United Nations by the end of 1985. Principle 1.2 of the document states that the juvenile
is in a period of his/her life during which “she or he is most susceptible to deviant
behaviour”. Therefore, Member States should “endeavour to develop conditions that will

16 Although the legal concept behind the concept of legal capacity is very different, from the psychological
perspective it also assesses a person’s ability to anticipate and apprehend the consequences of an action.

17 in Dumontheil, I. Kiister, O. Apperly, I.A. & Blakemore, S-J. (2010). Taking perspective into account in a
communicative task. Neuroimage 52, 1574-1583, in Blakemore, S-J. & Choudhury, S. (2006). Development of
the adolescent brain: implications for executive function and social cognition. Journal of Child Psychiatry
and Psychology. 47, pp. 296-312, in Steinberg L, Graham S, O'Brien L, Woolard J, Cauffman E, Banich
M. (2009). Age differences in future orientation and delay discounting. Child Dev. 80(1):28-44.

18 in Sussman, S., Pokhrel, P., Ashmore, R. D., & Brown, B. B. (2007). Adolescent peer group identification
and characteristics: A review of the literature. Addictive Behaviors, 32(8), 1602-1627.

19 United Nations Standard Minimum Rules for the Administration of Juvenile Justice ("The Beijing Rules")
Adopted by General Assembly resolution 40/33 of 29 November 1985.

174



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

ensure for the juvenile a meaningful life in the community” and “foster a process of personal
development and education that is as free from crime and delinquency as possible.””
In conjunction with this principle, Rule 4. states that the age of criminal responsibility
“shall not be fixed at too low an age level, bearing in mind the facts of emotional, mental
and intellectual maturity.” In the commentary of Rule 4. the UN urges Member States to
agree on a reasonable lowest age limit that is applicable internationally and is based on
the moral and psychological components of criminal responsibility within the child’s
understanding of their action. As a contrast to too low (or non) age limits the commentary
states that “in general, there is a close relationship between the notion of responsibility for
delinquent or criminal behaviour and other social rights and responsibilities such as marital
status, civil majority, etc.”?!

The 1989 United Nations Convention on the Rights of the Child (CRC)** - following
the 1924 Geneva Declaration of the Rights of the Child by the League of Nations and the
1959 Declaration of the Rights of the Child by the United Nations — highlights the need for
special safeguards and appropriate legal protection for children and sets the age of the child
under 18 years. Article 40 stipulates the rights of the child who alleged as, accused of, or
recognized as having infringed the penal law. Article 40 (3) (a) states that State Parties shall
seek to promote the establishment of appropriate laws, particularly laws that establish “a
minimum age below which children shall be presumed not to have the capacity to infringe
the penal law” and it also promotes non-judicial measures for managing children in conflict
with the law.”® As a part of the compliance mechanism with the CRC the United Nations
Committee on the Rights of the Child regularly monitors children’s rights in member states.
As part of its periodic reports the Committee consistently advocates that the minimum age
of criminal responsibility should be 14 or 16 years and considers a minimum set below age
of 12 as “not to be internationally acceptable.””*

In Europe, under the Council of Europe there is no separate treaty about the right of
the child. Children rights are incorporated into the European Social Charter (ESC) or
protected generally under the European Charter of Human Rights (ECHR). In the practice
of the European Court of Human Rights (ECtHR) the rights of children are allegedly
adequately protected under Article 3 (the right to protection from inhuman and degrading
treatment) and Article 6 (the right to a fair trial), however, the need for a separate mechanism
rises periodically.®

In 2008, the Committee of Ministers adopted its Recommendation on European
Rules for juvenile offenders subject to sanctions or measures.”® The document recognizes

20 Principle 1.2 of the United Nations Standard Minimum Rules for the Administration of Juvenile Justice
("The Beijing Rules") Adopted by General Assembly resolution 40/33 of 29 November 1985.

21 Rule 4 and Commentary of the United Nations Standard Minimum Rules for the Administration of Juvenile
Justice ("The Beijing Rules") Adopted by General Assembly resolution 40/33 of 29 November 1985.

22 United Nations Convention on the Rights of the Child. Adopted and opened for signature, ratification and
accession by General Assembly resolution 44/25 of 20 November 1989, entry into force 2 September
1990, in accordance with article 49.

23 Article 40 (1)-(4) of the United Nations Convention on the Rights of the Child. Adopted and opened for
signature, ratification and accession by General Assembly resolution 44/25 of 20 November 1989, entry
into force 2 September 1990, in accordance with article 49.

24 United Nations Committee on the Rights of the Child, 2007, p.8

25 Handbook on European law relating to the rights of the child. Joint publication of the European Union
Agency for Fundamental Rights and Council of Europe, 2015, p.30

26 Recommendation CM/Rec(2008)11 of the Committee of Ministers of Council of Europe

175



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

any person as “juvenile offender who is below the age of 18 and who is alleged to have or
who has committed an offence”.?’ It also states as a basic principle that “the minimum
age for the imposition of sanctions or measures as a result of the commission of an offence
shall not be too low and shall be determined by law’*?%.

In 2010, the Council of Europe’s adopted its Guidelines on child-friendly justice.”
The Guidelines state that all “children between birth and the age of 17 — be they a party to
proceedings, a victim, a witness or an offender — should benefit from the “children first”
approach”*® The document also introduces the term of “child-friendly justice” which
indicates that the judicial process, for either a victim or offender, should be age appropriate.!
Guideline 23 repeats Part 1. A(4). of Recommendation CM/Rec(2008)11 (cited above),
while section 79 reflects on the “complex but important issue of the minimum age of
criminal responsibility” — which started as low as 8 years in the United Kingdom at the
time — and cites the European Network of Children’s Ombudspersons (ENOC) which
advocates that the minimum age be raised to 18 in every Member States®” - a requirement
that is only met in Belgium, France and Luxemburg.

The European Union outlined its strategy on the rights of the child in 2006.** The
document states that the protection of children’s rights in Europe is fulfilled under the ECHR,
the CRC and the practice of the ECtHR and the European Court of Justice, however,
“children’s rights are still far from being generally respected, and basic needs are not
being met for each and every child within the EU”.** In 2012, the EU adopted the Charter
of Fundamental Rights,”> where article 24 is dedicated to the rights of the child and
paragraph 2. states that “in all actions relating to children, whether taken by public authorities
or private institutions, the child's best interests must be a primary consideration”.*®
According to the wording of the paragraph public authorities mean bodies of the justice
system as well as bodies of the childcare system. The 2012 EU Directive’” on the rights,
support and protection of victims of crime mentions specific requirements towards child
victims that can be read as “child friendly justice” as described in the Council of Europe’s
Recommendations and Guidelines.

In 2015, the Directorate-General for Justice of the European Commission collected
all existing available data on children's involvement in civil, administrative and criminal
proceedings.”® The study also described the legislation and policy in place with regard to
children's involvement in justice in the (then) 28 Member States. In preparation, the study
was built on the 2012 EU Directive and Council of Europe’s Guidelines on child-friendly

27 Part 1. B(21.1). Recommendation CM/Rec(2008)11.

28 Part 1. A(4). Recommendation CM/Rec(2008)11.

29 Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice. 2010.

30 Ibid. p.8.

31 Ibid. p.17.

32 Ibid. p.69.

33 Towards an EU Strategy on the Rights of the Child. COM(2006) 367, 2006.

34 Ibid. p.5.

35 Charter of Fundamental Rights of the European Union. (2012/C 326/02)

36 Article 24. (2) of the Charter of Fundamental Rights of the European Union. (2012/C 326/02)

37 Directive 2012/29/EU of the European Parliament and of the Council establishing minimum standards on
the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/
220/JHA

38 Children’s involvement in criminal, civil and administrative judicial proceedings in the 28 Member States
of the EU. Policy Brief. Child Law Clinic, University College Cork, European Commission, 2015.
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justice. With regard to the minimum age of criminal responsibility the study shows that
although MACR is still 14-15 years of age in most EU countries, the upper age limit for
juvenile justice determined in law is 17-18 years of age.*® Moreover, there are seven countries,
where children below MACR can be prosecuted if they commit serious offences.*” These
findings are in line with the research presented on page 9 of this paper which is based on
data from 2012. The main difference is that the age 8 MACR in the United Kingdom:
Scotland has been raised to age 12 since then, as a great result of British child rights
advocates. In 2018, the Parliamentary Office of Science and Technology (POST) released
a paper (POST/NOTE) that was advocating for raising the MACR from age 10 to age 12
in the other regions of the UK (England & Wales and Northern Ireland), too. The paper
lists the latest results in the field of neural and psychological development of children and
adolescents and argues for a more child — and science — friendly approach to MACR in
the UK.*!

The 2016 EU Directive* - on procedural safeguards for children who are suspects
or accused persons in criminal proceedings — encourages Member States to apply the
safeguards to those who were a child when committed but passed age 18 when became a
suspect or accused person of a crime, at least until they reach the age of 21.* Apart from
this recommendation the “Directive does not affect national rules determining the age of
criminal responsibility.”** As a follow up on child-friendly justice in the EU, in 2018 the
Fundamental Rights Agency of the European Union (FRA) conducted yet another survey
on children’s rights and justice and the minimum age requirements for children’s
participation in all judicial procedures affecting their lives. The FRA also advices on raising
the age limit to 18 for benefitting from appropriate support and procedural safeguards in
judicial proceedings (whether the child is a victim or an offender) and to consider
applying stronger procedural safeguards for children under 12.* As the 2020 EU acquis
and policy documents on the rights of the child states UK and Ireland opted out of the
Directive, but it is binding to all other Member States.

Conclusions

The minimum age of criminal responsibility is still an unresolved issue in the
European Union when it comes to assessing juvenile justice systems and policies of
Member States.*® It is hard to find clear and univocal expressions of the minimum age for
child or juvenile offenders in the assessed documents. The 2008 Guidelines of the Council
of Europe warns from setting the age limit too low, but does not state what ‘too low’ means

3% Summary of contextual overviews on children’s involvement in criminal judicial proceedings in the 28
Member States of the EU. DG Justice, European Commission, 2014. p.6-7.

40 Ibid. p.8

41 Age of Criminal Responsibility. POST/NOTE by the Parliamentary Office of Science and Technology of
the Houses of Parliament of the United Kingdom. 2018. https://post.parliament.uk/research-briefings/post-
pn-0577/

42 Directive (EU) 2016/800 of the European Parliament and of the Council.

4 Directive (EU) 2016/800, paragraph (12)

4 Directive (EU) 2016/800, Article 2, paragraph 5.

4 Children’s rights and justice. Minimum age requirements in the EU. European Union Agency for Fundamental
Rights. 2018. P.8.

46 Diinkel, F.: Juvenile Justice Systems in Europe. Reform developments between justice, welfare and *new
punitiveness’. In. Kriminologijos Studijos. 2014/1. pp.31-76.
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or what would be an acceptable minimum. Certain policy documents refer to age 12 as an
internationally acceptable standard for the minimum age but they lack the source or the
explanation why. Correspondingly, there is no scientific explanation or recommendation in
legal documents on why the minimum age should be raised to 18 years.

Although, the gaps in EU Member States’ legal systems regarding juvenile justice
are not limited to the problem of MACR (there are serious shortcomings in related
specialised institutions, trained professionals or safeguards of procedural rights) it is an
indicator within a legal system. It represents the main political, cultural and psychological
approach to children and crime in a society in general. Scientific approach may facilitate
social changes which in this case is backed by more and more scientific data and research.
Development of sense of responsibility is more and more researched by psychologists,
psychiatrists and neuroscientists. However, legal developments do not respond consequently
in every EU Member States and the minimum age of criminal responsibility is still set in
line with the 90-70 years old psychological theories. In the cognitive model of Piaget
moral development accomplishes its final stage by the age 14, which is the most common
MACR in the EU. Though, contemporary neuro-psychological research suggest that a
level of moral development may not equal with the level of adult decision making and the
sense of responsibility. While the development of moral concepts may be complete by the
age of 14 this not the only factor that has an effect on rule-following positive behaviour.
Other influencing behavioural factors like impulsivity, sensation seeking or risk taking
are determined by neural development which does not complete before the age of 18 and
can be active up to the early twenties in some individuals. While a child may understand
what is morally right and wrong or the concept of socially acceptable rules by the age of
14, she or he may still make bad decisions based on the functioning of an immature mind.
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III. EVENIMENTE






CRONICA LA FINAL DE EVENIMENT

Facultatea de Drept din cadrul Universitatii din Oradea a organizat in perioada 19 — 20
noiembrie o conferinta cu participare internationala avand ca tema generala ,,30 ani de la
adoptarea Constitutiei Romaniei. Relatia intre dreptul intern si dreptul european”. Aceastd
conferintd continud seria evenimentelor bienale, de anvergurd nationald si interntionala
organizate de noi, evident cu sprijinul invitatilor si partenerilor nostri. In pofida conditiilor
medico-sanitare nefavorabile, am dorit sd continudm aceastd traditie a evenimentelor
bienale, care completeaza viata comunitétii academice orddene.

Facultatea de Drept a reusit in ultimii ani sd dezvolte relatiile de parteneriat si
cooperare academica, nationale si internationale, asigurand astfel o vizibilitate a faptelor
care definesc parcursul nostru universitar.

Suita de evenimente din zilele de 19 si 20 noiembrie 2021 au stat sub semnul
aniversarii celor 30 de ani de la adoptarea Constitutiei Romaniei, dar 1n acelasi timp ne-
am propus sd marcam si implinirea celor 10 ani de la adoptarea noului Cod Civil,
respectiv sd analizdm probleme actuale ale aplicérii Dreptului in conditiile concurentei
normelor juridice nationale, europene si a juriprudentei Curtii Europene a Drepturilor
Omului, precum si a Curtii de Justitie a Uniunii Europene.

Manifestarea stiintificd a debutat cu ceremonia de acordare a titlului ”Doctor
Honoris Causa” al Universitatii din Oradea domnului prof.univ.dr.h.c. Ovidiu Predescu,
la propunerea Facultatii de Drept.

La eveniment au participat rectorul Universitatii din Oradea, prof. univ. dr. ing.
habil. Constantin Bungéu, presedintele senatului Universitétii din Oradea, conf. univ. dr.
Vasile-Aurel Caus, decanul Facultatii de Drept, conf. univ. dr. Cristian Mihes, prof. univ.
dr. Mihai Hotca, rectorul Universitatii ,,Nicolaie Titulescu” din Bucuresti, prof. univ. dr.
Ioan Chelaru, de la Universitatea Crestina ,,Dimitrie Cantemir” Bucuresti, impreunad cu
specialisti si profesionisti ai Dreptului din Oradea si alte orase ale Roméaniei. Un numeros
auditoriu a urmarit ceremonia transmisa in mediul online.

Rectorul Universitatii din Oradea, prof. univ. dr. ing. habil. Constantin Bungéu a
afirmat cd evenimentul este ,,0 sarbatoare” pentru institutia pe care o reprezinta, cu atat
mai mult cu cat prof. univ. dr. h. c. Ovidiu Predescu este o personalitate apreciata in lumea
dreptului spunand urmatoarele: ,,.De astfel de personalitati are nevoie mediul universitar,
specialisti in domeniul lor de pregétire, practicieni, profesionisti, si oameni care, chiar
dacad multumirile profesionale ar trebui sa le fie suficiente, dedica timp si energie activitatii
stiintifice”.

Laudatio a cuprins a fost rostit de catre prof. univ. dr. Mihai Adrian Hotca, rectorul
Universitatii ,,Nicolaie Titulescu” din Bucuresti si conf.univ.dr. Cristian Dumitru Mihes,
decanul Facultatii de Drept.

in cuvantul sdu de Laudatio, prof. univ. dr. Mihai Adrian Hotca a subliniat momentul
»special pe care prestigioasa universitate din Oradea il triieste n viata sa academica”.
Vorbind despre prof. univ. dr. h. ¢. Ovidiu Predescu, despre argumentele acordarii titlului
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onorific, prof.univ.dr. Mihai Adrian Hotca a afirmat, in final: ,,Evaluand intreaga activitate
stiintifica si profesionala a profesorului Ovidiu Predescu, vom constata cd a dovedit
daruire, vocatie, inspiratie pentru tinerii juristi si exemplu de urmat, demonstrand ca
fiecare profesionist este dator, daca are calitatile necesare, sa-si pund pielea in joc la cel
mai inalt nivel, adica sa aiba curajul profesional sd ocupe functii prin care sa transpuna in
practicd, in folosul societdtii, ideiile si planurile sale. Un astfel de om este profesorul
Ovidiu Predescu, personalitate marcantd a dreptului autohton, fauritor al multor destine
profesionale, model al multor generatii de juristi si sursd de cunoastere pentru practicienii
domeniului dreptului. ”

In continuare, conf.univ.dr. Cristian Dumitru Mihes, in cuvantul siu a evidentiat
motivele principale pentru care Facultatea de Drept a formulat propunerea de acordare a
titlului onorific, concluzionand urmatoarele: ”Lecturdnd si rostind aceastd enumerare si
completand-o cu celelalte repere bibliografice, nu putem sid nu remarcim sprijinul si
indrumarea pe care domnul profesor le-a oferit cu generozitate pe parcursul carierei
dumnealui. Subliniem aceastd generozitate si disponibilitate in a investi incredere in
oamenii care au dovedit cd sunt pasionati de Stiinta Dreptului. Este vorba de studentii
dumnealui, este vorba de cei care au primit povata redactiei de specialitate, este vorba de
coautorii lucrarilor la care domnul profesor Ovidiu Predescu si-a adus contributia.
Cunoscand profesorul Ovidiu Predescu mai indeaproape in ultima perioadd, am ramas
surprins de intinderea acestei generozitdti si de disponibilitatea neconditionatd — as spune
de natura parinteasca — manifestata.

Cu alte cuvinte, domnul profesor Ovidiu Predescu nu a dezvoltat doar Stiinta
Dreptului, dumnealui a contribuit (si contribuie n continuare) la dezvoltarea oamenilor
Dreptului, care vor duce aceastd ramura de stiintd mai departe.”

Dupa ce a dat citire, in limba latina, textului diplomei de Doctor Honoris Causa al
Universitatii din Oradea, acordata prof. univ. dr. h. c. Ovidiu Predescu, conf. univ. dr.
Aurel Caus, presedintele Senatului universitatii, 1-a rugat pe acesta ca, de acum Inainte, sa
nu uite cd face parte din corpul academic al Universitatii din Oradea. ,,Onoarea este de
partea noastra!”, a incheiat conf. univ. dr. Aurel Caus.

In alocutiunea prezentatd cu acest prilej, prof. univ. dr. h. c. Ovidiu Predescu s-a
declarat emotionat si onorat de a fi primit ,,inaltul titlu onorific de Doctor Honoris Causa
al Universitatii din Oradea, cu atit mai mult cu cét acest titlu vine din partea uneia din
cele mai vechi institutii de invatdmant din Roméania”. Prof. univ. dr. h. c. Ovidiu Predescu
a prezentat istoria, de mai bine de 150 de ani, a revistei ,,Dreptul”, din perspectiva
contributiei acestei publicatii la dezvoltarea doctrinei, jurisprudentei si stiintei dreptului
romanesc. ,,Va multumesc cd m-ati primit in comunitatea voastra academica, o calitate
care ma onoreaza si ma obliga”, a spus prof. univ. dr. h. c. Ovidiu Predescu, inainte de a
le inmana reprezentantilor Universitdtii din Oradea cate un volum al cartii ,,Revista
Dreptul — 150 de ani de existenta” si numarul 11 al publicatiei cu acelasi nume.

Prof. univ. dr. Ioan Chelaru, presedintele Uniunii Juristilor din Romania, s-a declarat
mandru de a fi alaturi de prietenul sdu prof. univ. dr. h. ¢. Ovidiu Predescu, la Universitatea
din Oradea: ,,Nu puteam sd nu raspund onorantei invitatii facutd de Universitatea din
Oradea, cea care a facut, fata de prietenul meu, un binemeritat gest de onorare”.

Dupa aceasta ceremonie plinad de incarcatura emotionald, s-a derulat prima sesiune
intitulatd ,,30 ani de la adoptarea Constitutiei Romaniei” de prezentare in plenul

184



REVISTA FACULTATII DE DREPT ORADEA - Nr. 1/2021

conferintei a comunicarilor stiintifice apartinand: Prof.univ.dr.h.c. Ovidiu Predescu,
Director fondator al publicatiilor ,,Dreptul” - Principiul separatiei puterilor si penalizarea
vietii publice; Profuniv.dr. loan Chelaru, presedinte, Uniunea Juristilor din Romania -
Aspecte actuale privind revizuirea Constitutiei Romaniei. Analiza ultimului proiect de
revizuire sustinut 1n fata Comisiei de la Venetia (Comisia europeana pentru democratie
prin drept); Prof.univ.dr. Mihai Adrian Hotca, rector, Universitatea ”N. Titulescu”, Bucuresti
- Constitutionalizarea dreptului penal; Prof.univ.dr. Verginia Vedinas, Conf.univ.dr.
Teodor Godeanu, Universitatea Bucuresti - Valente ale dreptului european in dreptul
functiei publice in Romania ; Conf.univ.dr. Mircea Ursuta, Universitatea din Oradea -
Accesul la justitie. Dosarul electronic national si implicatile sale in materia procedurii
civile.

Sesiunea 1n plen a fost urmata de un moment indedit — prezentarea cartii Gasca de
la Drept” avand ca autor pe prof.univ.dr. Mihai Adrian Hotca. Cartea a fost prezentatd de
confuniv.dr. Cristian Dumitru Mihes evidentiind cateva aspecte, intdmplari, sfaturi
(re)povestite de autor in paginile cartii avand n minte nostalgia anilor de facultate, care
au constituit un adevarat izvor necesar de cunostinte pentru ceea ce urma dupa absolvire.

Ceremonia si sesiunea in plen au fost transmise in direct si pe portalul:
www.universuljuridic.ro/.

Programul ulterior al evenimentului a inclus sesiunile conferintei, grupate pe
specialitatile titlurilor comunicérilor apartinand invitatilor nostri si cadrelor didactice din
cadrul Universitatii din Oradea.

Astfel, in debutul acestei parti a evenimentului s-a derulat sesiunea “Aplicarea
legislatiei civile la 10 ani de la adoptarea noului Cod Civil” care a inclus comunicari
apartinand colegilor din cadrul Universitatii Bucuresti, Universitatii "Babes Bolyai” Cluj
Napoca, Universitatii din Craiova, Universitatii de Vest din Timisoara si Universitatii din
Oradea.

Ulterior, in alt registru, sesiunile dedicate Dreptului public au abordat probleme de
actualitate legate de tema generala a conferintei — 30 de ani de la adoptarea Constitutiei
Romaniei”, la acestea participand colegi din cadrul Universitatii ”Babes Bolyai” Cluj
Napoca, Universitatii de Vest din Timisoara, Universitatii ’[.A.Cuza” Iasi, Universitatii
din Craiova, Universitdtii “Lucian Blaga” Sibiu, Universitatii ”Ovidius” Constanta,
Universitatii ”Stefan cel Mare” Suceava, Universitatii “1 Decembrie” Alba-lIulia,
Universitatii ”Sapientia” Cluj Napoca, si, respectiv, din cadrul Curtii de Apel Oradea si
Universitatii din Oradea.

In paralel s-a derulat doui sesiuni in limba englezi, unde au sustinut comunicarile
lor colegii din cadrul Universitatii din Debrecen, Universitatea din Miskolc si
Universitatea din Szeghed (Ungaria), respectiv Universitatea din Rzeszow (Polonia).

A doua zi a evenimentul s-a derulat pe trei coordonate si a inclus sesiunea de
Stiinte Penale, masa rotundd dedicatd profesiilor juridice si trei ateliere destinate

comunicdrilor studentilor de la nivel licentd, masterat si doctorat.

In prima sesiune au fost abordate atat probleme practice alte Stiintelor penale, cét si
probleme de actualitate referitoare le raportul intre dreptul intern si legislatia si jurisprudenta
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europeand, precum si probleme legate de influenta tehnologiei informatiei in Drept,
sustinand prezentarile lor colegi de la Universitatea din Pisa (Italia), Universitatea din
Miskolc (Ungaria), Universitatea de Vest Timigoara si Universitatea din Oradea.

Masa rotunda dedicata profesiilor juridice a abordat problemele cu care se confrunta
profesiile juridice in prezent, la 30 de ani de la adoptarea Constitutiei Romaniei. Invitatii
si participanti au luat cuvantul expunadnd aspectele pozitive si negative, precum si
provocarile intalnite pe parcursul exercitarii profesiilor.

Fiind preocupati si de viitor, am organizat si o sesiunea dedicatd studentilor, care
s-a dovedit a fi interesanta, aplicata si care a revelat potentialul pe care 1l au tinerii nostri
colegi. In cadrul celor trei ateliere au sustinut comuniciri studenti de la nivel doctorat,
masterat si licentda din cadrul Universitatii "Babes Bolyai” Cluj Napoca, Universitatii din
Craiova si Universitatii din Oradea.

Concluzia acestui eveniment, la care au participat colegi din 18 universitati, din
Romania si din strdinatate, fiind prezentate 84 de comunicari stiintifice este ca ne aflam
intr-un moment care ar trebui sa asigure consolidarea si maturizarea vietii academice in
cadrul facultatii si universitatii noastre si, respectiv, sa asigure parcursul nostru viitor.

Multumim si pe aceasta cale invitatilor, moderatorilor, partenerilor, tuturor celor
care au contribuit la punerea in practica a acestui eveniment cu adevarat frumos.

Cu recunostintd, datoratd tuturor,
Conf.univ.dr. Cristian Dumitru Miheg
Decanul Facultdatii de Drept

Oradea, la 23 noiembrie 2021

186



